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United States District Court,
M.D. Tennessee,
Nashville Division.
BACKPAGE.COM, LLC, Plaintiff,
V.
Robert E. COOPER, Jr., Attorney General, et al.,
Defendants.

No. 3:12—cv-00654.
Jan. 3, 2013.

Background: Operator of online classified advertis-
ing service brought action against Tennessee Attorney
General and others, challenging state statute crimi-
nalizing sale of certain sex-oriented advertisements,
alleging preemption by federal Internet law and vio-
lations of First Amendment and Commerce Clause.
Operator moved for temporary restraining order
(TRO) and preliminary injunction to enjoin enforce-
ment.

Holdings: The District Court, John T. Nixon, Senior
District Judge, held that:

(1) operator had standing to challenge statute;

(2) statute was likely preempted by Communications
Decency Act;

(3) statute's scienter element likely did not satisfy First
Amendment's scienter requirements;

(4) statute was likely substantially broader then re-
quired to meet its regulatory purpose;

(5) statute was likely unconstitutionally vague;

(6) statute represented content-based restriction on
speech that was unlikely to survive strict scrutiny;

(7) even under lower standard for commercial speech
restrictions, statute likely violated First Amendment;
and
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(8) operator was likely to succeed on its claim under
Commerce Clause.

Motion granted.
West Headnotes

[1] Federal Civil Procedure 170A €~2103.2

170A Federal Civil Procedure
170All Parties
170AlI(A) In General
170Ak103.1 Standing
170Ak103.2 k. In General; Injury or
Interest. Most Cited Cases

Federal Civil Procedure 170A €~2103.3

170A Federal Civil Procedure
170All Parties
170AlI(A) In General
170Ak103.1 Standing
170Ak103.3 k. Causation; Redressabil-
ity. Most Cited Cases

To litigate a case in federal court, the plaintiff
must establish constitutional standing, which requires
a showing that the plaintiff has suffered an inju-
ry-in-fact that is fairly traceable to the defendant's
allegedly unlawful conduct and that is likely to be
redressed by the requested relief. U.S.C.A. Const. Art
I, § 2.

[2] Constitutional Law 92 €699

92 Constitutional Law
92V1 Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
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tional Questions; Standing
92VI(A)3 Particular Questions or Grounds
of Attack in General
92k698 Criminal Law
92k699 k. In General. Most Cited
Cases

Plaintiff satisfies the injury-in-fact requirement
for constitutional standing by showing an intention to
engage in a course of conduct arguably affected with a
constitutional interest, but proscribed by a statute and
a credible threat of prosecution thereunder. U.S.C.A.
Const. Art 111, § 2.

[3] Constitutional Law 92 €799

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
92VI(A)7 First Amendment in General
92k798 Criminal Law
92k799 K. In General. Most Cited

Cases

In a First Amendment case, the plaintiff satisfies
the injury-in-fact requirement for constitutional
standing by alleging a specific present objective harm,
or a threat of specific future harm, that amounts to
more than a subjective chill, although it is not neces-
sary that he first expose himself to actual arrest or
prosecution. U.S.C.A. Const. Art 11l, § 2; U.S.C.A.
Const.Amend. 1.

[4] Constitutional Law 92 €799

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
92VI(A)7 First Amendment in General
92k798 Criminal Law
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92k799 k. In General. Most Cited
Cases

Injury-in-fact requirement for constitutional
standing is automatically met in the context of a First
Amendment case if the challenged law is aimed di-
rectly at plaintiffs, who, if their interpretation of the
statute is correct, will have to take significant and
costly compliance measures or risk criminal prosecu-
tion. U.S.C.A. Const. Art IIl, § 2; US.CA.
Const.Amend. 1.

[5] Constitutional Law 92 €859

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
92VI1(A)9 Freedom of Speech, Expression,
and Press
92k858 Criminal Law
92k859 k. In General. Most Cited
Cases

Operator of online classified advertising service
provided sufficient evidence that it was directly tar-
geted by Tennessee statute criminalizing sale of cer-
tain sex-oriented advertisements, and that it would
have to take cost-prohibitive measures to comply with
statute's provisions, as required to establish constitu-
tional standing to mount pre-enforcement challenge to
statute under First Amendment; state did not dispute
that statute was aimed at operator, based on its status
as major source of advertising for child sex traffick-
ing, and operator alleged that its website would be
required to review millions of ads posted on its site
each month and potentially to conduct in-person
identification checks of users, which was practical
impossibility due to its lack of physical presence in
Tennessee. U.S.C.A. Const. Art Ill, § 2; U.S.C.A.
Const.Amend. 1; West's T.C.A. § 39-13-315.
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[6] Constitutional Law 92 €859

92 Constitutional Law
92V1 Enforcement of Constitutional Provisions
92VI(A) Persons Entitled to Raise Constitu-
tional Questions; Standing
92VI1(A)9 Freedom of Speech, Expression,
and Press
92k858 Criminal Law

92k859 k. In General. Most Cited

Cases

Operator of online classified advertising service
provided sufficient evidence to establish credible
threat of prosecution under Tennessee statute crimi-
nalizing sale of certain sex-oriented advertisements, as
required to establish constitutional standing to mount
pre-enforcement challenge to statute under First
Amendment; operator made clear that it intended to
continue hosting adult and escort services ads, which
it argued may be proscribed by statute's vague and
overbroad scope, and state made clear in its filings and
statements that it believed that operator was in viola-
tion of statute and that it intended to enforce statute
against operator. U.S.C.A. Const. Art Ill, § 2;
US.C.A. Const.Amend. 1; Wests T.C.A. 8§
39-13-315.

[7] Injunction 212 €=21092

212 Injunction
21211 Preliminary, Temporary, and Interlocutory
Injunctions in General
21211(B) Factors Considered in General
212k1092 k. Grounds in General; Multiple
Factors. Most Cited Cases

Courts consider four factors when deciding
whether to grant a preliminary injunction: (1) whether
the movant has a strong likelihood of success on the
merits; (2) whether the movant would suffer irrepa-
rable injury without the injunction; (3) whether issu-
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ance of the injunction would cause substantial harm to
others; and (4) whether the public interest would be
served by the issuance of the injunction. Fed.Rules
Civ.Proc.Rule 65, 28 U.S.C.A.

[8] Civil Rights 78 €~21457(1)

78 Civil Rights
78111 Federal Remedies in General
78k1449 Injunction
78Kk1457 Preliminary Injunction
78k1457(1) k. In General. Most Cited
Cases

When First Amendment rights are implicated, the
factors for granting a preliminary injunction essen-
tially collapse into a determination of whether re-
strictions on First Amendment rights are justified to
protect competing constitutional rights. U.S.C.A.
Const.Amend. 1; Fed.Rules Civ.Proc.Rule 65, 28
U.S.C.A.

[9] States 360 €~18.3

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.3 k. Preemption in General. Most
Cited Cases

Congress has the power to preempt a state law in
three ways: first, Congress may withdraw specified
powers from the states by enacting a statute containing
an express preemption provision; second, the states
are precluded from regulating conduct in a field that
Congress, acting within its proper authority, has de-
termined must be regulated by its exclusive govern-
ance; and third, state laws are preempted when they
conflict with federal law.

[10] States 360 €~18.5
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360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.5 k. Conflicting or Conforming
Laws or Regulations. Most Cited Cases

“Conflict preemption” includes cases where
compliance with both federal and state regulations is a
physical impossibility, and those instances where the
challenged state law stands as an obstacle to the ac-
complishment and execution of the full purposes and
objectives of Congress.

[11] States 360 €~218.81

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.81 k. Telecommunications; Wire-

tap. Most Cited Cases
Telecommunications 372 €=21317

372 Telecommunications
372VI11 Computer Communications
372k1317 k. Preemption; Interplay of Federal,
State and Local Law. Most Cited Cases

Sale of online advertisements regulated by Ten-
nessee statute criminalizing sale of certain
sex-oriented advertisements derived from website
operator's status and conduct as online publisher of
classified ads, thus weighing in favor of finding that
Communications Decency Act section providing
protection for private blocking and screening of of-
fensive material expressly preempted state statute in
operator's challenge to statute; operator's transaction
of selling ad was inherent in its conduct as publisher,
specifically in hosting and providing space for adver-
tiser's message. Communications Decency Act of
1996, § 509, 47 U.S.C.A. 8 230; West's T.C.A. §
39-13-315.
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[12] Telecommunications 372 €~1344

372 Telecommunications
372VI1lI Computer Communications
372k1339 Civil Liabilities; lllegal or Improper
Purposes
372k1344 k. Persons and Entities Liable;
Immunity. Most Cited Cases

Question of whether a state law treats an interac-
tive computer services provider as a publisher, for
purposes of determining whether the provider is im-
mune from suit under the federal Communications
Decency Act, is whether liability under the state law
derives from the defendant's status or conduct as a
publisher or speaker. Communications Decency Act
of 1996, § 509, 47 U.S.C.A. § 230.

[13] States 360 €~18.81

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.81 k. Telecommunications; Wire-
tap. Most Cited Cases

Telecommunications 372 €=1317

372 Telecommunications
372VI1lI Computer Communications
372k1317 k. Preemption; Interplay of Federal,
State and Local Law. Most Cited Cases

Tennessee statute criminalizing sale of certain
sex-oriented advertisements undermined goals sup-
porting immunity under Communications Decency
Act section providing protection for private blocking
and screening of offensive material, thus weighing in
favor or finding conflict preemption in classified ad-
vertising website operator's challenge to statute; rather
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(Cite as: 2013 WL 1558785 (M.D.Tenn.))

than encouraging unfettered speech, statute imposed
significant penalties for certain ads that would create
need for screening that, due to its near impossibility,
would force operator and similar entities to eliminate
user's adult-oriented postings, including permissible
speech, and enforcing statute would eliminate opera-
tor's role in monitoring user postings and reporting
information on potential sex traffickers to law en-
forcement. Communications Decency Act of 1996, §
509, 47 U.S.C.A. § 230; West's T.C.A. § 39-13-315.

[14] States 360 €~°18.81

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.81 k. Telecommunications; Wire-

tap. Most Cited Cases
Telecommunications 372 €~21317

372 Telecommunications
372VI1lI Computer Communications
372k1317 k. Preemption; Interplay of Federal,
State and Local Law. Most Cited Cases

Tennessee statute criminalizing sale of certain
sex-oriented advertisements could not survive classi-
fied advertising website operator's facial challenge to
statute as preempted by Communications Decency
Act section providing protection for private blocking
and screening of offensive material, regardless of
whether “no set of circumstances” test or “substantial
number of applications” standard was applied; statute
conflicted with Congress's intent in enacting Act be-
cause it imposed liability on websites acting as pub-
lishers of third-party information and created regime
that was likely to restrict speech and undermine
self-policing that already occurred online. Commu-
nications Decency Act of 1996, § 509, 47 U.S.C.A. §
230; West's T.C.A. § 39-13-315.

Page 5

[15] Constitutional Law 92 €~1164

92 Constitutional Law
92X First Amendment in General
92X(A) In General
92k1162 Overbreadth in General
92k1164 k. Substantial Impact, Neces-
sity Of. Most Cited Cases

In the First Amendment context, a facial chal-
lenge against a state law will prevail if a substantial
number of its applications are unconstitutional, judged
in relation to the statute's plainly legitimate sweep.
U.S.C.A. Const.Amend. 1.

[16] States 360 €~18.11

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.11 k. Congressional Intent. Most
Cited Cases

There can be no constitutional application of a
state statute that, on its face, conflicts with Congres-
sional intent and therefore is preempted by the Su-
premacy Clause. U.S.C.A. Const. Art. 6, cl. 2.

[17] Federal Courts 170B €389

170B Federal Courts
170BVI State Laws as Rules of Decision
170BVI(B) Decisions of State Courts as Au-
thority
170Bk388 Federal Decision Prior to State
Decision
170Bk389 k. State Constitutions and
Statutes. Most Cited Cases

Federal Courts 170B €391
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--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

170B Federal Courts
170BVI State Laws as Rules of Decision
170BVI(B) Decisions of State Courts as Au-
thority
170Bk388 Federal Decision Prior to State
Decision
170Bk391 k. Sources of Authority;
Assumptions Permissible. Most Cited Cases

In interpreting state laws of first impression, a
district court is guided by applicable principles of state
law and by relevant decisions of other jurisdictions.

[18] Statutes 361 €~1080

361 Statutes
361111 Construction
36111(A) In General
361k1078 Language
361k1080 k. Language and Intent, Will,
Purpose, or Policy. Most Cited Cases

Statutes 361 €~1111

361 Statutes
361111 Construction
36111(C) Clarity and Ambiguity; Multiple
Meanings
361k1107 Absence of Ambiguity; Applica-
tion of Clear or Unambiguous Statute or Language
361k1111 k. Plain Language; Plain,
Ordinary, Common, or Literal Meaning. Most Cited
Cases

When interpreting a statute under Tennessee law,
the court must ascertain and give effect to the legisla-
tive intent, without restricting or expanding the stat-
ute's intended meaning, by first examining the text of
the statute and, if the language used is unambiguous,
applying the plain meaning of the words in the statute.

[19] Statutes 361 €~1092

Page 6

361 Statutes
361111 Construction
361111(B) Plain Language; Plain, Ordinary, or
Common Meaning
361k1092 k. Natural, Obvious, or Accepted
Meaning. Most Cited Cases

Statutes 361 €~1153

361 Statutes
361111 Construction
36111I(E) Statute as a Whole; Relation of Parts
to Whole and to One Another
361k1153 k. Context. Most Cited Cases

Statutes 361 €~1367

361 Statutes
361111 Construction
36111(M) Presumptions and Inferences as to
Construction
361k1366 Language
361k1367 k. In General. Most Cited
Cases

When interpreting a statute under Tennessee law,
the court must (1) give the words of the statute their
natural and ordinary meaning, (2) consider them in the
context of the entire statute, and (3) presume that the
General Assembly intended to give each of these
words its full effect.

[20] Statutes 361 €~1367

361 Statutes
361111 Construction
361111(M) Presumptions and Inferences as to
Construction
361k1366 Language
361k1367 k. In General. Most Cited
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--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

Cases

When interpreting a statute under Tennessee law,
every word in the statute is presumed to have meaning
and purpose.

[21] Statutes 361 €~1152

361 Statutes
361111 Construction
361I1I(E) Statute as a Whole; Relation of Parts
to Whole and to One Another
361k1152 k. Design, Structure, or Scheme.
Most Cited Cases

Statutes 361 €=1184

361 Statutes
361111 Construction
36111I(F) Extrinsic Aids to Construction
361k1182 Contemporary and Historical
Circumstances
361k1184 k. History of Statute. Most
Cited Cases

When interpreting a statute under Tennessee law,
if the statute is still ambiguous after examining the
statute's text, the court may reference the broader
statutory scheme, the history of the legislation, or
other sources to discern its meaning.

[22] Constitutional Law 92 €~1016

92 Constitutional Law
92VI Enforcement of Constitutional Provisions

92VI(C) Determination of Constitutional
Questions

92V1(C)3 Presumptions and Construction as
to Constitutionality

92k1006 Particular Issues and Applica-

tions

Page 7

92k1016 k. First Amendment in
General. Most Cited Cases

In determining a First Amendment facial chal-
lenge to a statute, if the statute is readily susceptible to
a narrowing construction that would make it constitu-
tional, it will be upheld. U.S.C.A. Const.Amend. 1.

[23] Obscenity 281 €172

281 Obscenity
281111 Publications, Photographs, and Videos
281k165 Depictions of Minors; Child Por-
nography
281k172 k. Advertising. Most Cited Cases

Scienter element of Tennessee statute criminal-
izing sale of certain sex-oriented advertisements re-
quired that person knowingly publish ad depicting
minor and that reasonable person would know that
such ad depicted minor, but did not require knowledge
of minor's actual age; natural reading of statute indi-
cated that term “knowingly” modified verbs immedi-
ately following it, “sells” or “offers to sell,” and that
attached clause merely described content of subject
ads and required person to know that ad appeared to
promote commercial sex act with minor, and subse-
quent affirmative defense provision expressly stated
that lack of knowledge of minor's actual age was no
defense to liability under statute. West's T.C.A. §

39-13-315(a), (c).
[24] Civil Rights 78 €1457(5)

78 Civil Rights
78111 Federal Remedies in General
78k1449 Injunction
78k1457 Preliminary Injunction
78k1457(5) k. Criminal Law Enforce-
ment; Prisons. Most Cited Cases

Scienter element of Tennessee statute criminal-
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--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

izing sale of certain sex-oriented advertisements, re-
quiring that person knowingly publish ad depicting
minor and that reasonable person would know that
such ad depicted minor, but not requiring knowledge
of minor's actual age, likely did not satisfy First
Amendment's scienter requirements, for purposes of
likelihood of success on merits element of classified
advertising website operator's request for preliminary
injunction to enjoin enforcement; knowledge re-
quirement did not sufficiently compensate for statute's
inherent ambiguity, and statute imposed nearly im-
possible burden on operator to review millions of
user-submitted postings, or, more likely, to shut down
adult services section entirely, and would likely push
users to refrain from posting constitutional-
ly-permissible ads rather than provide identifying
information. U.S.C.A. Const.Amend. 1; West's T.C.A.

§ 39-13-315(a).

[25] Constitutional Law 92 €~1164

92 Constitutional Law
92X First Amendment in General
92X(A) In General
92k1162 Overbreadth in General
92k1164 k. Substantial Impact, Neces-
sity Of. Most Cited Cases

Law is overbroad under the First Amendment if it
reaches a substantial number of impermissible appli-
cations relative to the law's legitimate sweep.
U.S.C.A. Const.Amend. 1.

[26] Constitutional Law 92 €~1165

92 Constitutional Law
92X First Amendment in General
92X(A) In General
92k1162 Overbreadth in General
92Kk1165 k. Use as Last Resort; Sparing
Use. Most Cited Cases
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Because of the wide-reaching effects of striking
down a statute on its face at the request of one whose
own conduct may be punished despite the First
Amendment, the overbreadth doctrine should be em-
ployed with hesitation, and then only as a last resort.
U.S.C.A. Const.Amend. 1.

[27] Civil Rights 78 €=>1457(5)

78 Civil Rights
78111 Federal Remedies in General
78k1449 Injunction
78Kk1457 Preliminary Injunction
78k1457(5) k. Criminal Law Enforce-
ment; Prisons. Most Cited Cases

Tennessee statute criminalizing sale of certain
sex-oriented advertisements was likely substantially
broader than required for its regulatory purpose to
protect health and safety of minors trafficked in state,
and would likely include constitutionally-protected
speech, for purposes of likelihood of success on merits
element of classified advertising website operator's
request for preliminary injunction to enjoin enforce-
ment; statute imposed criminal liability for ads that
merely appeared to involve minors or were suggestive
of illegal sex acts but did not actually involve minors
at all or necessarily involve paid-for sex act, and stat-
ute's definition of “commercial sex act,” as any sex act
for which something of value is given, encompassed
legal, consensual, non-commercial sexual activity.
US.C.A. Const.Amend. 1; West's T.CA. §
39-13-315.

[28] Constitutional Law 92 €~1520

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press

92XVIII(A) In General

92XVIII(A)L In General
92k1519 Overbreadth
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--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

92k1520 k. In General. Most Cited
Cases

Although First Amendment overbreadth analysis
does not normally apply to commercial speech, the
overbreadth doctrine will still apply to a statute that
reaches some noncommercial speech. U.S.C.A.
Const.Amend. 1.

[29] Constitutional Law 92 €~4506

92 Constitutional Law
92XXVII Due Process
92XXVII(H) Criminal Law
92XXVII(H)2 Nature and Elements of

Crime
92k4502 Creation and Definition of
Offense
92k4506 k. Vagueness. Most Cited
Cases

Criminal statute is unconstitutionally vague under
the principles of due process if it does not give a
person of ordinary intelligence a reasonable oppor-
tunity to know what is prohibited. U.S.C.A.
Const.Amends. 5, 14.

[30] Constitutional Law 92 €~4506

92 Constitutional Law
92XXVII Due Process
92XXVII(H) Criminal Law
92XXVII(H)2 Nature and Elements of

Crime
92k4502 Creation and Definition of
Offense
92k4506 k. Vagueness. Most Cited
Cases

Arising under the Due Process Clauses of the
Fifth and Fourteenth Amendments, the vagueness
doctrine has two primary goals: to provide fair warn-
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ing of proscribed criminal conduct, and to provide
explicit standards to prevent arbitrary and discrimi-
natory enforcement of the law. U.S.C.A.
Const.Amends. 5, 14.

[31] Constitutional Law 92 €~24034

92 Constitutional Law
92XXVII Due Process
92XXVII(G) Particular Issues and Applica-
tions
92XXVII(G)1 In General
92k4034 k. Speech, Press, Assembly,
and Petition. Most Cited Cases

Under the vagueness doctrine, arising from due
process principles, a special concern arises when a
vague statute abuts upon sensitive areas of basic First
Amendment freedoms, because of its obvious chilling
effect on free speech. U.S.C.A. Const.Amends. 1, 5,
14,

[32] Constitutional Law 92 €~24034

92 Constitutional Law
92XXVII Due Process
92XXVII(G) Particular Issues and Applica-
tions
92XXVII(G)1 In General
92k4034 k. Speech, Press, Assembly,
and Petition. Most Cited Cases

Statute that fails to constrain an official's decision
to limit speech with objective criteria is unconstitu-
tionally vague under due process principles. U.S.C.A.
Const.Amends. 1, 5, 14.

[33] Civil Rights 78 €=1457(5)

78 Civil Rights
78111 Federal Remedies in General
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--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

78Kk1449 Injunction
78Kk1457 Preliminary Injunction
78k1457(5) k. Criminal Law Enforce-
ment; Prisons. Most Cited Cases

Tennessee statute criminalizing sale of certain
sex-oriented advertisements was likely unconstitu-
tionally vague, for purposes of likelihood of success
on merits element of classified advertising website
operator's request for preliminary injunction to enjoin
enforcement on its First Amendment challenge to
statute; state not only criminalized offers to engage in
illegal transactions but also potentially reached ads for
legal, consensual, adult-related activities, statutory
term “commercial sex act” was defined as “a sexual
act for which something of value is given or received,”
without any further definition of “sexual act” or
“something of value,” and statute provided no defini-
tion for term “offer,” thus leaving no basis for law
enforcement to determine when such was made.
U.S.C.A. Const.Amends. 1, 14; West's T.C.A. 88§
39-13-301, 39-13-315.

[34] Constitutional Law 92 €~1518

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press

92XVIII(A) In General

92XVII(A)1 In General
92k1516 Content-Based Regulations or

Restrictions
92k1518 k. Strict or Exacting Scru-
tiny; Compelling Interest Test. Most Cited Cases

Content-based restrictions on speech receive the
highest scrutiny by the courts, and it is rare that a
regulation restricting speech because of its content
will ever be permissible. U.S.C.A. Const.Amend. 1.

[35] Constitutional Law 92 €~1517
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92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press

92XVIII(A) In General

92XVI1I(A)L In General
92k1516 Content-Based Regulations or

Restrictions
92k1517 k. In General. Most Cited
Cases

Restriction on speech is content-based if it fo-
cuses only on the content of the speech and the direct
impact that speech has on its listeners, or is designed
or intended to suppress or restrict the expression of
specific speakers. U.S.C.A. Const.Amend. 1.

[36] Constitutional Law 92 €~2247

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92XVI11I(Y) Sexual Expression
92k2244 Children and Minors, Protection of
92k2247 k. Solicitation of Minors; Im-
portuning. Most Cited Cases

Constitutional Law 92 €~2260

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press
92XVI11I(Y) Sexual Expression
92k2252 Telecommunications
92k2260 k. Solicitation of Children and
Minors. Most Cited Cases

Tennessee statute criminalizing sale of certain
sex-oriented  advertisements  represented  con-
tent-based restriction on speech, thus subjecting stat-
ute to strict scrutiny on classified advertising website
operator's challenge to statute; statute imposed liabil-
ity for ads solely on basis that they contained certain
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--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

proscribed content, specifically what appeared to be
promotion of sexual act with minors for something of
value, but did not apply to ads that appeared to pro-
mote sale of non-sexual acts, and statute appeared to
single out particular speakers for regulation by pun-
ishing publishers who sell such ads but not those who
host same ads for free. U.S.C.A. Const.Amend. 1;
West's T.C.A. § 39-13-315.

[37] Constitutional Law 92 €~21518

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press

92XVIII(A) In General

92XVII(A)1 In General
92k1516 Content-Based Regulations or

Restrictions
92k1518 k. Strict or Exacting Scru-
tiny; Compelling Interest Test. Most Cited Cases

If a statute regulates speech based on its content,
the regulation must meet strict scrutiny, such that it is
narrowly tailored to promote a compelling govern-
ment interest. U.S.C.A. Const.Amend. 1.

[38] Constitutional Law 92 €~1038

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92VI1(C)4 Burden of Proof
92k1032 Particular Issues and Applica-
tions
92k1038 k. Freedom of Speech, Ex-
pression, and Press. Most Cited Cases

Constitutional Law 92 €~1517

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
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Press

92XVIII(A) In General

92XVI1I(A)L In General
92k1516 Content-Based Regulations or

Restrictions
92k1517 k. In General. Most Cited
Cases

If a statute regulates speech based on its content,
the restriction is presumed invalid under strict scrutiny
analysis, and the government bears the burden of
showing its constitutionality. U.S.C.A. Const.Amend.
1.

[39] Constitutional Law 92 €~1518

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press

92XVIII(A) In General

92XVII(A)1 In General
92k1516 Content-Based Regulations or

Restrictions
92k1518 k. Strict or Exacting Scru-
tiny; Compelling Interest Test. Most Cited Cases

To meet its burden of showing the constitution-
ality of a statute regulating speech based on its con-
tent, the government must specifically identify an
actual problem in need of solving, and that the cur-
tailment of free speech is actually necessary to the
solution. U.S.C.A. Const.Amend. 1.

[40] Constitutional Law 92 €~1517

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press

92XVIII(A) In General

92XVIII(A)1 In General
92k1516 Content-Based Regulations or

Restrictions
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--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

92k1517 k. In General. Most Cited
Cases

When considering the constitutionality of a stat-
ute regulating speech based on its content, the court
should ask whether the challenged regulation is the
least restrictive means among available, effective
alternatives. U.S.C.A. Const.Amend. 1.

[41] Constitutional Law 92 €~1038

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92VI1(C)4 Burden of Proof
92k1032 Particular Issues and Applica-
tions
92k1038 k. Freedom of Speech, Ex-
pression, and Press. Most Cited Cases

When a plausible, less-restrictive alternative is
offered to a content-based speech restriction, it is the
government's obligation to prove that the alternative
will be ineffective to achieve its goals. U.S.C.A.
Const.Amend. 1.

[42] Civil Rights 78 €1457(5)

78 Civil Rights
78111 Federal Remedies in General
78k1449 Injunction
78k1457 Preliminary Injunction
78k1457(5) k. Criminal Law Enforce-
ment; Prisons. Most Cited Cases

Tennessee statute criminalizing sale of certain
sex-oriented  advertisements  represented  con-
tent-based restriction on speech that was unlikely to
pass muster upon review under strict scrutiny stand-
ard, and thus was likely to be found facially invalid,
for purposes of classified advertising website opera-
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tor's request for preliminary injunction to enjoin en-
forcement; operator proposed several available, al-
ternative measures that state had not shown to be less
effective in meeting statute's goal, and it convincingly
argued that statute was underinclusive by restricting
lawful speech in order to address only narrow aspect
of child sex trafficking and thereby singling out sellers
of ad space while allowing providers of free ad space
to escape liability even for ads openly promoting child
prostitution. U.S.C.A. Const.Amend. 1; West's T.C.A.
§ 39-13-315.

[43] Constitutional Law 92 €~1517

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press

92XVIII(A) In General

92XVII(A)L In General
92k1516 Content-Based Regulations or

Restrictions
92k1517 k. In General. Most Cited
Cases

Underinclusiveness raises serious doubts about
whether the government, in restricting speech, is in
fact pursuing the interest it invokes, rather than dis-
favoring a particular speaker or viewpoint. U.S.C.A.
Const.Amend. 1.

[44] Constitutional Law 92 €~1541

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92XVIII(A) In General
92XVI1I(A)2 Commercial Speech in Gen-
eral
92k1541 k. Reasonableness; Relation-
ship to Governmental Interest. Most Cited Cases

Four-part analysis determines whether commer-
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--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

cial speech is protected by the First Amendment: first,
the speech must concern lawful activity and not be
misleading; second, the asserted governmental interest
must be substantial; third, the regulation must directly
advance the asserted governmental interest; and,
fourth, it must not be more extensive than is necessary
to serve that interest. U.S.C.A. Const.Amend. 1.

[45] Constitutional Law 92 €~1541

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92XVIII(A) In General
92XVIII(A)2 Commercial Speech in Gen-
eral
92k1541 k. Reasonableness; Relation-
ship to Governmental Interest. Most Cited Cases

On a challenge to a restriction on commercial
speech, the court must determine whether the chal-
lenged regulation advances the government's interests
in a direct and material way, and whether the extent of
the restriction on protected speech is in reasonable
proportion to the interests served. U.S.C.A.
Const.Amend. 1.

[46] Constitutional Law 92 €~1038

92 Constitutional Law
92VI Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92VI1(C)4 Burden of Proof
92k1032 Particular Issues and Applica-
tions
92k1038 k. Freedom of Speech, Ex-
pression, and Press. Most Cited Cases

State bears the burden of proving the constitu-
tionality of its regulation placing a restriction on
commercial speech; this burden is not satisfied by

Page 13

mere speculation or conjecture, and instead requires
the state to demonstrate that the harms it recites are
real and that its restriction will in fact alleviate them to
a material degree. U.S.C.A. Const.Amend. 1.

[47] Constitutional Law 92 €~21535

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92XVIII(A) In General
92XVIII(A)2 Commercial Speech in Gen-
eral
92k1535 k. In General. Most Cited
Cases

Special concerns arise from regulations that en-
tirely suppress commercial speech in order to pursue a
non-speech-related policy; in such a case, the court
must review the regulation with special care, mindful
that speech prohibitions of this type rarely survive
constitutional review. U.S.C.A. Const.Amend. 1.

[48] Civil Rights 78 €1457(5)

78 Civil Rights
78111 Federal Remedies in General
78k1449 Injunction
78k1457 Preliminary Injunction
78k1457(5) k. Criminal Law Enforce-
ment; Prisons. Most Cited Cases

Even under lower standard for commercial
speech restrictions, Tennessee statute criminalizing
sale of certain sex-oriented advertisements likely
violated First Amendment, and thus was likely to be
found facially invalid, for purposes of classified ad-
vertising website operator's request for preliminary
injunction to enjoin enforcement; state offered no
evidence that criminalizing sale of subject ads would
have any effect on child sex trafficking in Tennessee,
instead arguing that this effect was common sense,
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DWT 22533242v1 3710078-000066


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%292
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1541
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1541
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92VI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92VI%28C%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92VI%28C%294
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1032
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1038
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1038
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92XVIII%28A%292
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=92k1535
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1535
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=92k1535
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDI&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1449
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1457
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1457%285%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1457%285%29

--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

while operator offered reports showing that targeted
ads would simply migrate to other online sites
providing free advertising, thus driving such activities
even further underground by removing means of
tracking users through their payments. U.S.C.A.
Const.Amend. 1; West's T.C.A. § 39-13-315.

[49] Commerce 83 €12

83 Commerce
831 Power to Regulate in General
83k11 Powers Remaining in States, and Lim-
itations Thereon
83k12 k. In General. Most Cited Cases

State regulation may constitute a per se violation
of the Dormant Commerce Clause if it directly con-
trols extraterritorial conduct, because a statute that
directly controls commerce occurring wholly outside
the boundaries of the state exceeds the inherent limits
of the enacting state's authority. U.S.C.A. Const. Art.
1,88, cl.3.

[50] Commerce 83 €~213.5

83 Commerce
831 Power to Regulate in General
83k11 Powers Remaining in States, and Lim-
itations Thereon
83k13.5 k. Local Matters Affecting Com-
merce. Most Cited Cases

When a state regulation is neither extraterritorial
nor discriminates against out-of-state actors, it may
still violate the Commerce Clause if its burden on
interstate commerce is clearly excessive in relation to
the putative local benefits. U.S.C.A. Const. Art. 1, § 8,
cl. 3.

[54] Injunction 212 €~1199
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212 Injunction
2121V Particular Subjects of Relief
2121V(C) Criminal Matters and Proceedings
212k1196 Prosecution of Criminal Laws
212k1199 k. Particular Prosecutions.
Most Cited Cases

Classified advertising website operator was likely
to succeed on its Commerce Clause challenge to
Tennessee statute criminalizing sale of certain
sex-oriented advertisements, thus weighing in favor of
granting operator's request for preliminary injunction
to enjoin enforcement; statute contained no limit on its
geographic scope, and instead required only that per-
son know that ad he sold or offered to sell appeared to
promote commercial sex act with minor, state offered
no statutory support or legislative history to support
narrow reading that legislature intended statute to
apply only to ads targeting or involving Tennessee
residents, and, even if statute had limited its territorial
reach, burden it placed on interstate commerce was
excessive in relation to putative local benefits.
U.S.C.A. Const. Art. 1, 8 8, cl. 3; West's T.C.A. §
39-13-315.

[52] Commerce 83 €59

83 Commerce
8311 Application to Particular Subjects and
Methods of Regulation
8311(B) Conduct of Business in General
83k59 k. Telecommunications. Most Cited
Cases

State legislature must make the narrow geo-
graphic scope of its laws explicit to stay within the
confines of the Dormant Commerce Clause when
regulating Internet activity. U.S.C.A. Const. Art. 1, §
8.cl.3.

[53] Civil Rights 78 €1457(1)
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78 Civil Rights
78111 Federal Remedies in General
78Kk1449 Injunction
78k1457 Preliminary Injunction
78k1457(1) k. In General. Most Cited
Cases

Loss of First Amendment freedoms, for even
minimal periods of time, unquestionably constitutes
irreparable injury for purposes of a request for a pre-
liminary injunction. U.S.C.A. Const.Amend. 1;
Fed.Rules Civ.Proc.Rule 65, 28 U.S.C.A.

[54] Civil Rights 78 €~21450

78 Civil Rights
78111 Federal Remedies in General
78k1449 Injunction
78k1450 k. In General. Most Cited Cases

If the plaintiff shows a substantial likelihood that
the challenged law is unconstitutional, no substantial
harm to others can be said to inhere in its enjoinment.
Fed.Rules Civ.Proc.Rule 65, 28 U.S.C.A.

[55] Civil Rights 78 €~1457(1)

78 Civil Rights
78111 Federal Remedies in General
78k1449 Injunction
78Kk1457 Preliminary Injunction
78k1457(1) k. In General. Most Cited
Cases

For purposes of a request for preliminary injunc-
tion, it is always in the public interest to prevent vio-
lation of a party's constitutional rights. Fed.Rules
Civ.Proc.Rule 65, 28 U.S.C.A.

West Codenotes
Validity Called into DoubtWest's T.C.A. 8§
39-13-315Ambika K. Doran, Eric M. Stahl, James C.
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Grant, Davis Wright Tremaine LLP, Seattle, WA,
Craig L. Meredith, Adams and Reese, LLP, Nashville,
TN, Lucian T. Pera, Adams and Reese, LLP, Mem-
phis, TN, for Plaintiff.

Lyndsay Sanders, Michael Alan Meyer, Tennessee
Attorney General's Office, Nashville, TN, for De-
fendants.

ORDER
JOHN T. NIXON, Senior District Judge.

*1 Pending before the Court is Plaintiff Back-
page.com, LLC's Motion for Temporary Restraining
Order and Preliminary Injunction (“Motion”) (Doc.
No. 4). In this action, Backpage.com, LLC (“Back-
page.com”) challenges a recently enacted Tennessee
law, Tenn.Code Ann. § 39-13-315 (“section
39-13-315” or “the statute™), that criminalizes the
sale of certain sex-oriented advertisements. Back-
page.com launches a multi-prong challenge to the law,
claiming it is preempted by federal internet law and
violates the First Amendment and Commerce Clause
of the U.S. Constitution.

Child sexual exploitation is an evil that states
have an undisputed interest in dispelling. However
despicable this evil, though, the Constitution stands as
a shield against broad assaults by states on the rights
of their citizens. The Constitution tells us that—when
freedom of speech hangs in the balance—the state
may not use a butcher knife on a problem that requires
a scalpel to fix. Nor may a state enforce a law that
flatly conflicts with federal law. Yet, this appears to be
what the Tennessee legislature has done in passing the
law at issue. For the reasons detailed below, the Court
finds Plaintiff is likely to succeed in its challenge, and
GRANTS its Motion. The state law is hereby EN-
JOINED.

I. BACKGROUND

A. Plaintiff Backpage.com
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Backpage.com operates an online classified ad-
vertising service that is estimated to be the sec-
ond-largest such service in the United States. (Doc.
No. 4-3 1 2.) The website works by allowing users to
post their own advertisements in a range of categories:
local places, community, buy/sell/trade, automotive,
musician, rentals, real estate, jobs, forums, dating,
adult, and services. (Id. 1 5.) Users posted more than
3.3 million ads on the website in the month of April
2012. (1d. 1 4.) These advertisements are organized on
the website geographically by state and metropolitan
area; there are local home pages for seven areas within
Tennessee: Chattanooga, Clarksville, Cookeville,
Knoxville, Memphis, Nashville, and Tri-cities. (Doc.
No. 21-3 113, Ex. 3.) Apart from this online presence,
Backpage.com does not have a physical location in the
state. (Doc. No. 4-3 1 20.)

Users may post ads on Backpage.com for free
within the majority of its categories. (Id. § 6.) How-
ever, the site charges between $1 and $17 per adver-
tisement in the adult category, and $1 for an ad in the
dating category. (ld.) Users must pay by credit card.
(1d.) The charges discourage abusive posting and
provide data for Backpage.com to identify and track
users engaged in illegal activities. (1d.)

Backpage.com's Terms of Use state that users
may not post ads for illegal services, post “any soliC-
itation directly or in ‘coded fashion’ for any illegal
service exchanging sexual favors for money or other
valuable consideration,” or post “any material ... that
exploits minors in any way.” (Id. 1 8, Ex. B.) In addi-
tion, before posting an ad in the adult or dating cate-
gories, users must agree to Posting Rules that mirror
the Terms of Use and prohibit “posting material that
exploits minors in any way.” (Id. 19, Ex. C.)

*2 Before users can post or view ads in these
categories, they view a disclaimer that states they must
be at least eighteen years old to access the advertise-
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ments, and they must click to confirm they meet the
age requirements in order to proceed. (Id. § 10, Ex. D.)
The disclaimer also states that the user agrees “to
report suspected exploitation of minors and/or human
trafficking to the appropriate authorities” and links to
a webpage with the web addresses for the National
Center for Missing and Exploited Children
(“NCEMC”) and the National Human Trafficking
Resource Center. (1d.)

Every advertisement on Backpage.com contains a
link that allows users to report the ad to the website;
users are also encouraged to e-mail Backpage.com
separately, if they believe an ad includes a threat of
child exploitation. (Id. § 11, Ex. F.)

In addition to user reports, Backpage.com moni-
tors potentially inappropriate ads through automated
and manual reviews. (Id. 1 13.) Its automated filtering
system scans the majority of postings for any of more
than 26,000 red-flag terms, phrases, codes, e-mail
addresses, URLs, and IP addresses. (1d.) The site also
employs more than 100 employees to monitor nearly
every user submission in the adult and dating catego-
ries. (Id.) The employees review these posts before
they appear on the website and again once they are
published. (Id.) Through its monitoring, Back-
page.com blocked or removed more than one million
user submissions and reported approximately 400
submissions to the NCMEC in April 2012. (Id. 1 14.)
Backpage.com also regularly works with local, state,
and federal law enforcement officials by responding to
subpoena requests, providing officials with Internet
search tools, and removing posts and blocking users at
the request of officials. (Id. 1 15.)

B. Sex Trafficking and Tennessee

The trafficking of people—particularly chil-
dren—across borders for commercial sexual purposes
is a nationwide problem, with an estimated 200,000 to
300,000 minors at risk of commercial sexual exploi-
tation every year in the United States. (Doc. No. 21 at
Ex. 5 p. 8.) Many forms of prostitution fall under sex
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trafficking, in particular when pimps use force or
coercion to keep women working for them. (1d.) Sex
traffickers and their victims are often nomadic, trav-
eling from state to state. (Doc. No. 21 19.)

In 2010, the state legislature directed the Ten-
nessee Bureau of Investigation (“TBI”) to conduct a
study of human sex trafficking in Tennessee, with a
specific mandate to collect data on the extent of hu-
man sex trafficking in the state and to recommend
improvements to the state's laws. (Doc. No. 21
14-15, Ex. 4.) Published in 2011, the study's findings
were based on meetings with three focus groups, two
case studies, and data from an online survey of law
enforcement officials, court representatives, group
home representatives, state child-services officials,
and guardians ad litem. (Id. at Ex. 5 p. 12.)

*3 The study did not explicitly quantify the
number of individual cases of child sex trafficking that
are reported or investigated in Tennessee on an annual
basis, but asked respondents about their perceptions of
the frequency of sex trafficking and to indicate how
many times their agencies had reported a case of child
sex trafficking or taken part in an investigation of such
a case. (Id . at Ex. 5.) While the study found that sex
trafficking was a significant problem in Tennessee (ld.
1 16), participants' perceptions of the frequency of
human sex trafficking varied: 5 percent of respondents
stated sex trafficking occurred “all the time,” 20 per-
cent stated it happened “often,” 33 percent stated it
occurred “sometimes,” 19 percent stated it was “rare,”
and 23 percent stated it was “extremely rare” (Id. at
Ex. 5 p. 19). The distribution of incidents also varied
significantly: 66 percent of the more than 800 entities
in the study had not reported or investigated a case of
child sex trafficking in the past twenty-four months;
while almost 3 percent reported or investigated more
than 100 such cases. (Id. at Ex. 5 p. 20.) Similarly,
sixty-eight counties (72 percent of counties) in the
state have reported at least one case of sex trafficking
of a minor, with four counties reporting more than 100
such cases. (1d.)
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The study also contained recommendations from
the group discussions on specific legal measures to
combat sex trafficking. (Id. at Ex. 5 pp. 3, 30-31, 34,
37-38, 48-50.) These focused on compassionate
custody, safe haven laws, enhanced asset forfeiture for
pimps and Johns, enhanced penalties for sex traffick-
ing within restricted areas, graduated offender sen-
tencing, a sex offender registry for persons convicted
of sex trafficking, and victim restitution. (Id. at Ex. 5
p. 49.) Of the study's numerous recommendations,
none includes a restriction on the sale or publication of
online advertisements. (Id. at Ex. 5 pp. 3, 30-31, 34,
37-38, 48-50.) The online advertising of escort ser-
vices is mentioned only once in the study, in one of
two case studies that focused on the story of a sex
trafficking victim. (Id. at Ex. 5 p. 45.)

C. Sex Trafficking and the Internet

The Internet has become a favored means of ad-
vertising the availability of children for sex because
advertisements can be purchased more rapidly than in
other media, allowing pimps to move victims to dif-
ferent locations quickly. (Id. 1 10.) TBI Assistant
Special Agent Margie Quin has supervised or con-
sulted in more than twenty-five investigations of
commercial child sexual exploitation since 2009. (Id.
11 6.) In most of the child prostitution investigations in
which she has been involved, pimps have used online
advertising services—including Backpage.com—to
reach potential Johns. (Id. § 12.) Agent Quin has rou-
tinely reviewed the websites of Backpage.com and
other online advertising services for TBI investiga-
tions. (Id. §13.)

*4 In 2008, craigslist—then the leading operator
of online adult-oriented advertising—entered into an
agreement with the attorneys general of forty-three
states in which the website agreed to screen and tag
objectionable advertisements, and require telephone
number and credit card verification for advertisements
in its “erotic services” category. (Doc. Nos. 4-2 at Ex.
A; 21 1 11.) Defendant Robert E. Cooper, Jr., signed
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the agreement as the Attorney General of Tennessee.
(Doc. No. 4-2 at Ex. A.) In 2009, craigslist eliminated
its “erotic services” category of advertisements, and
created an “adult services” category. (Id. at Ex. B, F.)
Finally on Sept. 3, 2010, under pressure from the
group of attorneys general, craigslist shut down its
adult services section. (Id. at Ex. C, D.)

Immediately after this decision in 2010, Back-
page.com reportedly received a spike in traffic. (Id. at
Ex. D.) However, a study published in May 2012
found advertisements for paid sex acts had returned to
other sections of craigslist, and had migrated to other
websites, such as Facebook, Twitter, Tumblr,
YP.com, and About.com. (Id. at Ex. T.) Nonetheless,
Backpage.com still hosted the largest volume of these
advertisements. (Id. at Ex. T, F.) Another study pub-
lished in early 2011 found that approximately 83
percent of prostitutes in New York City maintained a
Facebook page to promote their services and that, as
early as 2008, used that website to connect with 25
percent of their regular clients. (Id. at Ex. U.) The
study's author predicted Facebook would become “the
leading online recruitment space” for prostitution.

(1d.)

Beginning in 2009, the state attorneys general
investigated and corresponded with Backpage.com
regarding concerns over its “adult” section adver-
tisements. (Id. at Ex. E.) When Backpage.com began
charging for advertisements in its adult category some
time between 2009 and late 2010, ads for prostitution
migrated to the website's free personal ads section. As
a result, Backpage.com began charging for personal
ads, as well. (1d.) In September 2010, the same month
that craigslist eliminated its adult services section,
twenty-one state attorneys general—including De-
fendant Cooper—sent Backpage.com a letter urging it
to shut down its adult section. (Id.) On August 31,
2011, forty-six state attorneys general sent another
letter to Backpage.com, decrying the continued ap-
pearance of prostitution ads on the website and asking
the website to share information about its screening
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policies and data on the number of adult section ads it
received and blocked. (Id. at Ex. F.) The 2011 letter
reminded Backpage.com of the officials’ earlier re-
quest that the website shutter its adult section. (1d.)

D. Legislation in Washington

In January 2012, the Washington state legislature
introduced a bill, SB 6251, that would have created
criminal liability for a person who “knowingly sells or
offers to sell an advertisement that would appear to a
reasonable person to be for the purpose of engaging in
what would be commercial sexual abuse of a minor, if
occurring in this state.” (Id. at Ex. H.) The bill re-
quired either that the offending advertisement contain
a depiction of an actual minor, or that sexual abuse of
a minor occur as a result of the advertisement. (Id.) It
also contained a provision creating an affirmative
defense, if the person prosecuted could establish, by a
preponderance of evidence, that he or she made a bona
fide attempt to ascertain the minor's age by verifying a
government identification. (1d.) However, ignorance
of the minor's age was not a defense. (1d.)

*5 The Washington legislature amended the bill
twice before passing it in late February. (Id. at Ex. J.)
Having removed the “sells or offers to sell” language,
the enacted law imposes felony criminal penalties
when a person “knowingly publishes, disseminates, or
displays, or causes directly or indirectly, to be pub-
lished, disseminated, or displayed, any advertisement
for a commercial sex act, which is to take place in the
state of Washington and that includes the depiction of
a minor.” Wash. Rev.Code § 9.68A.104 (West 2012).
The law preserves the affirmative defense language
from the earlier draft. Id. In April 2012, after the bill
was signed into law, its main sponsor told a reporter
that she “would love to have the escort services sec-

tion [of Backpage.com] shut down completely,” but
she doubted the “new law would accomplish that.”
(Doc. No. 4-2 at Ex. S.)

In June 2012, Backpage.com sued Washington
officials to enjoin the law, claiming the law was
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preempted by the federal Communications Decency
Act and violated the First Amendment and Commerce
Clause of the U.S. Constitution. (Doc. No. 4-2 at Ex.
P.) The United States District Court for the District of
Washington granted a preliminary injunction on July
27, 2012. Backpage.com, LLC v. McKenna, No.
C12-954-SM, 2012 WL 304543 (W.D.Wash. July 27,

2012).

E. Legislation in Tennessee

In January 2012, the Tennessee legislature in-
troduced SB 2371/HB 2493 (“SB 2371”), which, in its
original form, would have amended the state criminal
code to include an offense for human sex trafficking.
(Doc. No. 4-2 at Ex. K, L.) The Senate committee
amended the bill in April 2012 to add an offense for
the sale or the offer to sell “an advertisement that
would appear to a reasonable person to be for the
purpose of engaging in what would be a commercial
sex act ... with a minor.” (Id. at EX. M.) The amended
bill unanimously passed both houses of the legislature
in late April and early May, and was signed by the
governor into law as Public Chapter 1075 on May 21,
2012. (Id. at Ex. K)

The legislature held no public hearings on SB
2371 (id.; Doc. No. 31 at 12), which passed with no
substantive debate and no discussion by legislators,
apart from a suggestion by one senator that the state
Attorney General verify the bill's constitutionality.
(Doc. Nos. 4 at 13; 4-2 at EX. N; 39 at 4.)

The provision of the bill dealing with the sale of
advertisements created a new offense codified at
Tenn.Code Ann. § 39-13-315, which states:

(@) A person commits the offense of advertising
commercial sexual abuse of a minor if the person
knowingly sells or offers to sell an advertisement
that would appear to a reasonable person to be for
the purpose of engaging in what would be a com-
mercial sex act, as defined in § 39-13-301, with a
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minor.

(b) (1) Advertising commercial sexual abuse of a
minor is a Class C felony.

(2) In addition to any authorized period of incar-
ceration, advertising commercial sexual abuse of
a minor is punishable by a minimum fine of ten
thousand dollars ($10,000).

*6 (c) In a prosecution under this statute, it is not a
defense that the defendant did not know the age of
the minor depicted in the advertisement. It is a de-
fense, which the defendant must prove by a pre-
ponderance of the evidence, that at the time of the
offense, the defendant made a reasonable bona fide
attempt to ascertain the true age of the minor ap-
pearing in the advertisement by requiring, prior to
publication of the advertisement, production of a
driver license, marriage license, birth certificate, or
other governmental or educational identification
card or paper of the minor depicted in the adver-
tisement and did not rely solely on oral or written
allegations of the minor's age or the apparent age of
the minor.

Tenn.Code Ann. § 39-13-315 (West 2012).
Thus, the law makes the offense a Class C felony
punishable by imprisonment and significant fines, and
does not allow for a defense of ignorance of a minor's
age. Id. The only affirmative defense available under
the statute requires the seller, or potential seller, to
examine governmental or student identification of the
minor. 1d.

The bill also added the following definitions to
Tenn.Code Ann. § 39-13-301:

(14) “Advertisement” means a notice or an an-
nouncement in a public medium promoting a
product, service, or event, or publicizing a job va-
cancy;
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(15) “Commercial sex act” means any sexual act for
which something of value is given or received;

Tenn.Code Ann. § 39-13-301 (West 2012).

The final Tennessee law mirrors the language of
the original Washington bill from January 2012, ex-
cept that it does not include a requirement that the sex
act advertised “occur| ] in this state” and does not
require a depiction of a minor. (Doc. No. 4-2 at Ex. H
.) Its affirmative defense section is the same. (1d.)

F. Legislation and Action in Other States

Connecticut also passed a law in 2012 regarding
the online advertising of commercial sexual exploita-
tion of children. (Doc. No. 4-2 at Ex. W.) Rejecting a
bill similar to the Washington and Tennessee laws
(Doc. No. 4 at 23), the Connecticut legislature chose
not to impose liability on the publishers of adver-
tisements, but to impose criminal liability on a person
who “knowingly purchases advertising space for an
advertisement for a commercial sex act that includes a
depiction of a minor” (Doc. No. 4-2 at EX. W).

Adopting a different tactic, the Attorney General
of California announced in May 2012 an agreement
with technology companies regarding their online
privacy policies. (Id. at Ex. X.) The agreement came
after she had invited the companies to join the state's
human-trafficking task force. (1d.)

G. Procedural History

On June 27, 2012, Backpage.com filed a Com-
plaint against the Tennessee Attorney General and the
state's thirty-one district attorneys (Doc. No.
1)—claiming section 39-13-315 is preempted by the
federal Communications Decency Act and violates the
First Amendment and Commerce Clause of the U.S.
Constitution—and a Motion for Temporary Re-
straining Order and Preliminary Injunction (Doc. No.
2), seeking to enjoin the law from going into effect on
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July 1, 2012. On June 29, 2012, the Court held a
hearing, after which Defendants stipulated to refrain
from enforcing the law against Backpage.com or its
corporate parents “during the pendency of this action.”
(Doc. Nos. 12; 13.) The parties filed multiple briefs:
onJune 27, 2012, Backpage.com filed a Memorandum
in Support of its motion for injunctive relief (Doc. No.
4) with three attachments that included exhibits of
news reports, copies of various state laws, copies of
Backpage.com policies, and a declaration by one of its
corporate officers (Doc. Nos. 4-1 to 4-3); on July 26,
2012, Defendants filed a Response to the Motion
(Doc. No. 20), along with an affidavit by TBI Agent
Quin and multiple attachments (Doc. Nos. 21; 21-1 to
21-5); and Backpage.com then filed a Reply (Doc.
No. 31) on August 21, 2012.

*7 On August 29, 2012, the Court heard argument
on the Motion. (Doc. No. 37.) On September 10, 2012,
Defendants then filed a Supplemental Brief to address
the preliminary injunction granted in McKenna and a
recent Sixth Circuit opinion on standing in a First
Amendment case. (Doc. No. 39.) Backpage.com then
filed a Response to the Supplemental Brief on Sep-
tember 26, 2012. (Doc. No. 42.) On December 11,
2012, Backpage.com provided the Court with a copy
of the stipulation and final order enjoining the Wash-
ington law. (Doc. No. 44.)

1. STANDING

As a preliminary matter, the Court first addresses
Defendants' challenge to Backpage.com's standing to
bring a pre-enforcement challenge to section
39-13-315. Defendants argue that Backpage.com
“lacks standing because it does not offer proof of any
concrete harm” and has only alleged “concerns of
subjective chill” based on “a blanket, unsupported
statement” that will face prosecution based on the
statute's history and language. (Doc. No. 20 at 9.)
Further, Defendants argue Backpage.com ‘“has not
alleged that it intends to violate the law” (Doc. No. 39
at 5) and has taken measures to screen illicit ads that
show it “would be unlikely to face prosecution” (Doc.
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No. 20 at 10-11). Thus, they argue, “[t]here is nothing
to show that any prosecution has been threatened, is
imminent, or is even likely.” (Id. at 10.) For its part,
Backpage.com claims the law specifically targets the
website and this “itself establishes standing.” (Doc.
No. 31 at 12.) Backpage.com cites evidence that
Tennessee introduced a version of the Washington law
targeting the website and followed a campaign by state
attorneys general—including Defendant
Cooper—demanding Backpage.com shut down its
adult category. (Id. at 12.) In addition, Backpage.com
notes that the state has not disavowed its intent to
prosecute and actively asserts that Backpage.com
violates the law in its briefing before the Court. (1d.)

[11[2] To litigate a case in federal court, a plaintiff
must establish constitutional standing, which requires
a showing that the plaintiff has suffered an inju-
ry-in-fact that is “fairly traceable to the defendant's
allegedly unlawful conduct” and that is “likely to be
redressed by the requested relief.” Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992) (citations omitted); Prime Media
Inc. v. City of Brentwood, 485 F.3d 343, 349 (6th
Cir.2007). A plaintiff satisfies the injury-in-fact re-
quirement by showing “an intention to engage in a
course of conduct arguably affected with a constitu-
tional interest, but proscribed by a statute” and “a

credible threat of prosecution thereunder.” Babbitt v.
United Farm Workers Nat'l Union, 442 U.S. 289, 298,
99 S.Ct. 2301, 60 L.Ed.2d 895 (1979); see Berry v.
Schmitt, 688 F.3d 290, 296 (6th Cir.2012).

[31[4] In the First Amendment context, this means
a plaintiff must allege a “specific present objective
harm or a threat of specific future harm” that amounts
to more than a “subjective chill,” Bigelow v. Virginia,
421 U.S. 809, 816-17, 95 S.Ct. 2222, 44 |.Ed.2d 600
(1975) (citation omitted), but “it is not necessary that
[he] first expose himself to actual arrest or prosecu-
tion,” Stefel v. Thompson, 415 U.S. 452, 459, 94 S.Ct.
1209, 39 L.Ed.2d 505 (1974). Further, the inju-
ry-in-fact requirement is automatically met, if “the law
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is aimed directly at plaintiffs, who, if their interpreta-
tion of the statute is correct, will have to take signifi-
cant and costly compliance measures or risk criminal
prosecution.” Virginia v. Am. Booksellers Ass'n, 484
U.S. 383, 392, 108 S.Ct. 636, 98 L.Ed.2d 782 (1988)
(citations omitted).

*8 [5] Here, the Court finds Backpage.com has
shown sufficient evidence that it is the direct target of
the law, and would have to take cost-prohibitive
measures to comply with its provisions. First, De-
fendants do not dispute that the Tennessee statute is a
near-carbon-copy of an early draft of the Washington
bill that “Washington legislators ... openly stated ...
[was] aimed at Backpage.com.” McKenna, 2012 WL
304543 at *6. Nor do they dispute that the Tennessee
legislature passed the bill after a several-year effort by
Defendant Cooper and other state attorneys gen-
eral—including the Washington Attorney Gen-
eral—to pressure Backpage.com to stop selling adult
services advertisements. (Doc. No. 20 at 9-12.) In
addition, Defendants' own witness, TBI Agent Quin,
swore in an affidavit that the bill was effectively
drafted to “prohibit” paid advertising of child sex
trafficking, of which Backpage.com was known to be
the primary source. According to Agent Quin, who
claimed to be “familiar with the reason” the bill was

enacted, “[m]embers of the Legislature were advised
that if paid advertising of such commercial exploita-
tion of children was prohibited, it would ... have a
disruptive effect on the child sex trade.” (Doc. 21
17.) Agent Quin also asserted that “[t]he internet has
become a favored means of advertising the availability
of children for sex” and that, after October 2010,
Backpage.com was known to be the largest provider
of online advertisements for sex services. (Doc. No.
21 17 10-11.) By contrast, she asserted the bill “was
not intended to punish operators of web sites that host
chat rooms, free advertising, free bulletin boards or
anything other than the knowing sale of a prohibited
advertisement.” (1d. 1 18.)

Second, the Court finds the website would have to
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undergo significant changes to comply with and to
avoid liability under the law. As a result of the law's
breadth, Backpage.com alleges that it would have to
undertake an individual review of the millions of ads
posted on its site each month and likely conduct
in-person identification checks of users, which it calls
“a practical impossibility.” (Doc. No. 4-3 {f 4,
17-21.) Backpage.com does not currently screen
every advertisement on its website (Id. 1 13), and does
not have an offline physical presence in Tennessee (Id.
1 20). Thus, though the record does not contain the
on-the-record, “gotcha” statements made by legisla-
tors in McKenna that directly tied the Washington law
to a campaign to shut down Backpage.com sex ads
there, this Court finds there is enough evidence to
support Backpage.com's claim that it was the target of
Tennessee's law that imposes significant costs to
comply.

[6] Even if the statute did not directly target
Backpage.com, however, the Court finds Back-
page.com has nonetheless alleged sufficient facts to
establish a credible threat of prosecution under Bab-
bitt. First, Backpage.com has made clear it intends to
continue hosting adult and escort services advertise-
ments, which it argues may be proscribed by the stat-
ute's vague and overbroad scope. (Doc. No. 4 at 11,
25-29.) Second, the Court cannot ignore the state's
thinly veiled threat to enforce the law against Back-
page.com. Defendants assert in their briefs and sup-
porting documents that Backpage.com has hosted and
continues to host paid advertisements that violate the
law. (Doc. No. 20 at 32 (stating Backpage.com
“wishes to continue making money selling adver-
tisements that would appear to a reasonable person to
be for the purpose of engaging in a commercial sex act
with a minor”).) Defendants included more than one
dozen such advertisements as exhibits in their Re-
sponse to the Motion (Doc. Nos. 21-1; 21-2), and TBI
Agent Quin swore that she surveys Backpage.com's
website regularly in the course of investigations (Doc.
No. 21 § 13). In addition, Defendants claim that
“commercial sex trafficking of children is a serious
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problem in Tennessee” (Doc. No. 20 at 3) and have
not stated they would keep sheathed the state's newest
tool to address the problem. See Am. Booksellers
Ass'n, 484 U.S. at 393 (“The State has not suggested
that the newly enacted law will not be enforced, and
we see no reason to assume otherwise.”).

*9 Defendant nonetheless relies on Morrison v.
Board of Education of Boyd County, 521 F.3d 602 (6th
Cir.2008), to argue that Backpage.com has alleged
only a “subjective chill” of speech that does not
amount to a sufficient injury-in-fact for standing.
(Doc. No. 20 at 9.) The Court finds the comparison
inapt. In Morrison, a student claimed his First
Amendment rights were chilled when his school dis-
trict—acting under a consent decree—created a har-
assment/discrimination policy that prohibited an-
ti-homosexual bullying in schools. 521 F.3d at
605-07. Because the policy carved out constitution-
ally protected speech and the record was “silent” as to
any threats to punish Morrison, the Sixth Circuit con-
cluded that his fears were based on “his own ‘subjec-
tive apprehension and a personal (self-imposed) un-

EINT3

willingness to communicate’ “ that, “without more,”
were too speculative. 1d. at 610 (quoting Am. Civil
Liberties Union v. Nat'l Sec. Agency, 493 F.3d 644,
662 (6th Cir.2007)). As stated above, Backpage.com
has shown the “more” Morrison requires, in the form
of statements by Defendants that Backpage.com is
violating the law, sworn statements by Agent Quin,
and at least one letter from Defendant Cooper to
Backpage.com stating “that ads for prostitu-
tion—including ads trafficking children—are rampant
on the site” (Doc. No. 4-2 at Ex. E). See Berry, 688
F.3d at 297 (warning letter from a state bar association
that a lawyer violated the rules of conduct and should
avoid such conduct in the future “implied a threat of
future enforcement that elevated the injury from sub-
jective chill to actual injury”™).

Lastly, Defendants' reliance on the Sixth Circuit's
recent decision in Glenn v. Holder, 690 F.3d 417 (6th
Cir.2012), for the proposition that Backpage.com
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must “show it intends to violate [section] 39-13-24”
is unconvincing. (Doc. No. 39 at 5.) In Glenn, the
court held a group of religious leaders—who espoused
anti-homosexual beliefs, but explicitly denounced
violence—lacked standing to challenge the federal
Hate Crimes Act because they did not allege the intent
to “willfully cause bodily injury” to others required for
liability. 1d. at 421-23. The court held the Hate Crimes
Act expressly did not criminalize the protected speech
the plaintiffs intended to engage in, and the plaintiffs
“can't quite pinpoint what it is they want to say that
could subject them to prosecution.” Id. at 422. As
discussed above, the facts of the threat here stand in
sharp contrast to Glenn, both based on Back-
page.com's stated intention and Defendants' charac-
terization of Backpage.com's actions. In addition,
Glenn does not require that Backpage.com state an
intent to sell advertisements that actually involve child
prostitution, as Defendants suggest. (Doc. 39 at 5.)
Glenn relied on the Babbitt standard that requires a
plaintiff allege “an intention to engage in a course of
conduct arguably affected with a constitutional inter-
est, but proscribed by a statute,” 690 F.3d at 421 (ci-
tations omitted), which here involves continuing to
sell space on its website for adult advertisements that
Backpage.com—and Defendants—believes fall under
the statute.

*10 Thus, the Court finds that Backpage.com has
standing to bring this challenge.

111. LEGAL STANDARD

[71[8] Backpage.com seeks a preliminary injunc-
tion against section 39-13-315. (Doc. Nos. 4; 31 at 9
n. 1.) Courts consider four factors when deciding
whether to grant a preliminary injunction under Fed-
eral Rule of Civil Procedure 65: “(1) whether the
movant has a strong likelihood of success on the
merits; (2) whether the movant would suffer irrepa-
rable injury without the injunction; (3) whether issu-
ance of the injunction would cause substantial harm to
others; and (4) whether the public interest would be
served by the issuance of the injunction.” Hunter v.
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Hamilton Cnty. Bd. of Elections, 635 F.3d 219, 233
(6th Cir.2011) (citation omitted). In cases implicating
the First Amendment, the first factor is often deter-
minative. Bays v. City of Fairborn, 668 F.3d 814, 819
(6th Cir.2012). This factor is critical because “the
issues of the public interest and harm to the respective
parties largely depend on the constitutionality of the
[state action].” Nightclubs, Inc. v. City of Paducah,
202 F.3d 884, 888 (6th Cir.2000). That is, “ ‘when
First Amendment rights are implicated, the factors for
granting a preliminary injunction essentially collapse
into a determination of whether restrictions on First
Amendment rights are justified to protect competing
constitutional rights.” ” Cnty. Sec. Agency v. Ohio
Dep't of Commerce, 296 F.3d 477, 485 (6th Cir.2002).

IV. ANALYSIS

A. Likelihood of Success on the Merits

Backpage.com makes six claims: (1) section
39-13-315 is preempted by the federal Communica-
tions Decency Act of 1996 (“CDA”), which grants
immunity to online publishers; (2) it violates the First
Amendment because it does not contain sufficient
scienter; (3) it violates the First Amendment because it
is unconstitutionally vague; (4) it violates the First
Amendment because it is unconstitutionally over-
broad; (5) it violates the First Amendment because it is
not narrowly tailored; and (6) it violates the Com-
merce Clause. (Doc. No. 4.)

i. Communications Decency Act

Backpage.com  first argues that section
39-13-315 is preempted by the CDA because section
230 of the CDA prohibits state laws from imposing
liability on interactive computer services for
third-party content, even if the content is unlawful and
the website had reason to know of the unlawfulness.
(Doc. No. 4 at 16-20.) Backpage.com argues that, by
holding websites criminally liable for selling certain
advertisements, section 39-13-315 runs afoul of the
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CDA's “broad federal immunity” and conflicts with
section 230's goal of protecting Internet freedom.
(Doc. No. 4 at 17-19.) Defendants offer a gestalt of
arguments for why the CDA does not invalidate sec-
tion 39-13-315:(1) the state law is consistent with the
CDA and therefore not preempted by it; (2) the CDA
applies only to Internet regulations, but the state law
covers all media; (3) CDA immunity is an affirmative
defense, but does not provide total immunity from
suit; (4) CDA immunity does not apply because the
state law regulates conduct, not speech, and therefore
does not treat websites as “publishers” of information;
and (5) the state law is “identical in effect to the fed-
eral sex law whose enforcement is not impaired by the
CDA.” (Doc. No. 20 at 12-17.)

*11 When Congress passed the CDA, which
broadly governs accessibility of obscene materials
online, it included a provision that “overrides the
traditional treatment of publishers, distributors, and
speakers under statutory and common law,” Batzel v.
Smith, 333 F.3d 1018, 1026 (9th Cir.2003), and
“protects certain internet-based actors from certain
kinds of lawsuits.” Barnes v. Yahoo!, Inc., 570 F.3d
1096, 1099 (9th Cir.2009). The Sixth Circuit has not
yet considered the scope of immunity under this pro-
vision, section 230. See Doe v. SexSearch.com, 551
F.3d 412, 415 (6th Cir.2008). However, “[t]he major-
ity of federal circuits have interpreted the CDA to
establish broad ‘federal immunity to any cause of
action that would make service providers liable for
information originating with a third-party user of the
service.” “ Almeida v. Amazon.com, Inc., 456 F.3d
1316, 1321 (11th Cir.2006) (quoting Zeran v. Am.
Online, Inc., 129 F.3d 327, 330 (4th Cir.1997)); see
also Ben Ezra, Weinstein, & Co. v. Am. Online, Inc.,
206 F.3d 980, 986 (10th Cir.2000); Green v. Am.
Online, Inc., 318 F.3d 465 (3d Cir.2003); Batzel, 333
F.3d 1018; Universal Commc'n Sys. v. Lycos, Inc., 478
F.3d 413, 419 (1st Cir.2007); Johnson v. Arden, 614
F.3d 785, 791-92 (8th Cir.2010). That is, “[c]ourts
across the country have repeatedly held that the CDA's
grant of immunity should be construed broadly.” Atl.
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Recording Corp. v. Project Playlist, Inc., 603
F.Supp.2d 690, 699-700 (S.D.N.Y.2009). ™4

In evaluating section 230's scope as it relates to
section 39-13-315, two sub-sections are relevant. The
sub-section titled “Protection for ‘Good Samaritan’

blocking and screening of offensive material” states
that “[n]o provider or user of an interactive computer
service shall be treated as the publisher or speaker of
any information provided by another information
content provider.” 47 U.S.C. § 230(c)(1) (2012). In
addition,

[nJo provider or user of an interactive computer
service shall be held liable on account of—any ac-
tion voluntarily taken in good faith to restrict access
to or availability of material that the provider or user
considers to be obscene, lewd, lascivious, filthy,
excessively violent, harassing, or otherwise objec-
tionable, whether or not such material is constitu-
tionally protected.

47 U.S.C. § 230(c)(2)(A) (2012). Further, the
sub-section titled “Effect on other laws” states that
“[n]othing in this section shall be construed to prevent
any State from enforcing any State law that is con-
sistent with this section. No cause of action may be
brought and no liability may be imposed under any
State or local law that is inconsistent with this sec-
tion.” 47 U.S.C. § 230(e)(3) (2012).

[9]1[10] Congress has the power to preempt a state
law in three ways. First, “Congress may withdraw
specified powers from the States by enacting a statute
containing an express preemption provision.” Ariz. v.
United States, — U.S. , — , 132 S.Ct.
2492, 250001, 183 L.Ed.2d 351 (2012). Second, “the
States are precluded from regulating conduct in a field
that Congress, acting within its proper authority, has
determined must be regulated by its exclusive gov-
ernance. Id. at 2501. Third, “state laws are preempted
when they conflict with federal law.” Id. (citing
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Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363,
372, 120 S.Ct. 2288, 147 L.Ed.2d 352 (2000)). Con-
flict preemption “includes cases where ‘compliance
with both federal and state regulations is a physical
impossibility,” and those instances where the chal-

lenged state law ‘stands as an obstacle to the accom-
plishment and execution of the full purposes and ob-
jectives of Congress.” ” Id. (quoting Fla. Lime & Av-
ocado Growers, Inc. v. Paul, 373 U.S. 132, 142-143,
83 S.Ct. 1210, 10 L.Ed.2d 248 (1963); Hines v. Da-
vidowitz, 312 U.S. 52, 67, 61 S.Ct. 399, 85 L.Ed. 581

(1941)).

a. Express Preemption

*12 [11] First, the Court finds section 39-13-315
is likely expressly preempted by CDA section
230(e)(3), which unequivocally states that “no liabil-
ity may be imposed under any State or local law that is
inconsistent with this section.” 47 U.S.C. 8 230(e)(3).
The state statute is likely inconsistent with the CDA
because, while section 230 prohibits laws from treat-
ing interactive computer service providers as the
“publishers or speakers” of third-party content, the
state law nonetheless imposes liability on websites
such as Backpage.com for selling or offering to sell
advertisements, activity inherent in their role as pub-
lishers. See 47 U.S.C. § 230(c)(1).™ Backpage.com
is the quintessential publisher contemplated by the
CDA: it hosts and maintains an ongoing forum for
user-generated  postings—some  paid,  others
free—that it shares with the public at large.

Nonetheless, Defendants  argue  section
39-13-315 is consistent with CDA section 230 be-
cause the state law regulates conduct—the sale of
advertisements—and not the speech itself, and there-
fore does not treat websites as “publishers or speak-
ers.” (Doc. No. 20 at 15-17.)

[12] However, the question of whether a state law
treats an interactive computer services provider as a
publisher is whether liability “derives from the de-
fendant's status or conduct as a ‘publisher or speaker.’
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“ Barnes, 570 F.3d at 1102 (emphasis added). In
Barnes, a plaintiff brought a state negligence claim
against a website for its failure to remove offensive
postings that one of its employees told the plaintiff the
website would remove. In determining that the neg-
ligence action relied on treating the website as a pub-
lisher, the Ninth Circuit explained “that publication
involves reviewing, editing, and deciding whether to
publish or withdraw from publication third-party
content.” Id. at 1102 (citation omitted). Because
“removing content is something publishers do, ... to
impose liability on the basis of such conduct neces-
sarily involves treating the liable party as a publisher
of the content it failed to remove.” Id. at 1103.

Similarly here, this Court finds that the sale of
online advertisements regulated by section 39-13-315
derives from a website's status and conduct as an
online publisher of classified advertisements. In the
realm of paid advertising, charging advertisers a fee in
exchange for hosting and providing space for the
advertisers' message “is something publishers
do”—online classified advertisement services in-
cluded. Put another way, the transaction of the sale is
inherent in the classified service's conduct as a pub-
lisher; this Court cannot separate the sale from the
publishing, and thus the protection of section 230 is
triggered.™2

b. Conflict Preemption

In addition, the Court finds section 39-13-315
likely conflicts with the CDA because the state law
“stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Con-
gress.” Hines, 312 U.S. at 67. The seminal section 230
cases have concluded that Congress created section
230 immunity for two reasons: “to encourage the
unfettered and unregulated development of free
speech on the Internet,” and “to encourage interactive
computer services and users of such services to
self-police the Internet for obscenity and other offen-
sive material, so as to aid parents in limiting their
children's access to such material.” Batzel, 333 F.3d at
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1027-28. In passing the law, Congress recognized
that, given the “staggering” amount of information
communicated online:

*13 [t]he specter of tort liability in an area of such
prolific speech would have an obvious chilling ef-
fect. It would be impossible for service providers to
screen each of their millions of postings for possible
problems. Faced with potential liability for each
message republished by their services, interactive
computer service providers might choose to se-
verely restrict the number and type of messages
posted. Congress considered the weight of the
speech interests implicated and chose to immunize
service providers to avoid any such restrictive ef-
fect.

Zeran, 129 F.3d at 331.

[13] Here, the Court finds the state statute would
likely undermine both goals supporting CDA immun-
ity because it would encourage websites either to
restrict speech or to relax their current self-policing.
First, rather than encouraging unfettered speech, the
law imposes significant penalties for certain ads that
would create the need for the undesirable screens
envisioned by the Zeran court. It's not hard to see how.
The law would impose potential incarceration and a
fine of at least $10,000 for each violation of the stat-
ute. Tenn.Code Ann. § 39-13-315(2). For an online
classified service such as Backpage.com, preventing
liability could amount to screening millions of adver-
tisements because the only defense available under the
law requires a defendant to prove that he “made a
reasonable bona fide attempt to ascertain the true age
of the minor” by obtaining “production of a driver
[sic] license, marriage license, birth certificate, or
other governmental or educational identification
card.” Tenn.Code Ann. § 39-13-315(c). And, because
the defendant may “not rely solely on oral or written
allegations of the minor's age,” id., the Court finds the
law likely requires some type of in-person identifica-
tion verification. (Doc. No. 4-3  20.) Backpage.com
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argues that this in-person screening is a “practical
impossibility” for itself and “innumerable other online
service providers with no physical location in Ten-
nessee, much less every city, town and state where
users can access the Internet.” (Id. 1 1 4, 20.) As a
result, the Court finds that some online publishers will
likely be forced to eliminate user postings alluding to
sexual topics, rather than face possible liability, which
“would eliminate vast amounts of permissible
adult-oriented speech.” (1d. 1 9.)

The law also likely undermines Congress's goal
of encouraging self-policing, which in the online sex
trafficking context involves monitoring postings and
reporting information on potential sex traffickers to
law enforcement. Backpage.com now voluntarily
engages in an automated screening and “two-tier
manual (human) review” of nearly all postings in its
adult and dating categories, and reports suspicious
postings to the NCMEC. (Doc. No. 4-3 1 13-14.) It
states that credit card information gathered from users
for posting ads in these categories “help identify and
track users engaged in illegal posting or activity.” (Id.
at 1 6.) Because the state law imposes no liability for
hosting free advertisements (Doc. No. 21
18)—which can still generate ad revenue based on
traffic to the website (Doc. No. 4-2 at Ex. T)—and
punishes websites $10,000 at a time for “knowingly”
selling offensive ads, the Court finds section
39-13-315 also will likely encourage some websites
to stop charging for “adult” advertisements. As a re-
sult, they will stop collecting credit card data useful to
tracking sex traffickers, and relax their review pro-
cess. See Zeran, 129 F.3d at 333. The Court finds this
result is directly at odds with the second of the CDA's
twin goals.

*14 Defendants argue the law does not conflict
with these goals because “the CDA was enacted to
protect minors from obscene material on the internet”
while protecting free speech, and the state law also
“protects minors” because it “punish[es] only the
conduct that endangers minors.” (Doc. No. 20 at
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16-17.) The Court finds this linking of two unrelated
sets of minors has no support and is unlikely to suc-
ceed: The CDA was meant to protect minors who surf
the Internet from exposure to obscene materials; the
state presents no evidence that these are the same
minors who would be the victims of sex trafficking
protected by section 39-13-315.

Defendants also argue that the law does not con-
flict with the CDA because it is “identical in effect to
the federal sex trafficking law whose enforcement is
not impaired by the CDA,” citing to 18 U.S.C. §
1591.™ (Doc. No. 20 at 17 (emphasis added).) To
support this, Defendants interpret McKenna to state
that “criminalizing profiting from sex trafficking a
minor is a regulation on conduct, not speech” and to
conclude that “McKenna's discussion of 18 U.S.C. §
1591 demonstrates that, under federal law, Backpage
could currently be prosecuted for such conduct.”
(Doc. No. 39 at 7.) These conclusions stretch beyond
credibility. The state law at issue here is not identical
in effect to the federal law, as section 39-13-315
would criminalize a swath of activity not reached by
18 U.S.C. 8 1591. The federal law requires that a
person benefited from participation in sex trafficking
and that he knew or recklessly disregarded that the
child trafficked was a minor and was “caused to en-

gage in a commercial sex act.” 18 U.S.C. § 1591(a).
By contrast, the state law specifically states that lack
of knowledge of a minor's age is no defense and would
criminalize an “offer” to sell advertisements, which

could hardly amount to a “benefit” from participation
in sex trafficking under the federal law. Tenn.Code
Ann. 8 39-13-315(a),(c). Because the state and fed-
eral statutes are not identical in effect, McKenna's
statement that the federal law regulates conduct only
does not lead to the conclusion that section 39-13-315
also regulates conduct only. As Backpage.com effec-
tively argues, the treatment of advertisements as
speech is supported by Supreme Court and Sixth
Circuit precedent that discusses the interconnected-
ness of the sale of advertisements and speech. Sorrell
v. IMS Health, Inc., —U.S. —— 131 S.Ct. 2653,
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180 L.Ed.2d 544 (2011); Discount Tobacco City &
Lottery, Inc. v. United States, 674 F.3d 509 (6th

Cir.2012).

Defendants further argue that “the CDA cannot be
asserted in a facial challenge as immunity from suit”
because it can be used only as a defense to liability.
(Doc. No. 20 at 14.) For this, they cite a decision from
this Court, Energy Automation Sys., Inc. v. Xcentric
Ventures, LLC, No. 3:06-1079, 2007 WL 1557202
(M.D.Tenn. May 25, 2007), in which the Court re-
jected a website's argument that section 230 barred the
Court from exercising personal jurisdiction. Noting
that “the CDA has created a broad defense to liabil-
ity,” the Court held that “[w]hether or not that defense
applies in any particular case is a question of the
merits of the case, and not to the question of jurisdic-
tion.” 1d. at *13. However, the Court does not find this
isolated statement relevant to the current issue of
preemption. Personal jurisdiction deals with a court’s
authority to hear a case, not the state legislature's
power to enact a statute that conflicts with federal law.

c. Facial/As Applied Challenge

*15 [14] Lastly, Defendants argue Backpage.com
has not met its burden to invalidate the state law by a
facial challenge. Relying on United States v. Stevens,
559 U.S. 460, 130 S.Ct. 1577, 1587, 176 L.Ed.2d 435
(2010), Defendants argue that Backpage.com must
show that “no set of circumstances exists under which
§ 39-13-315 would be valid,” a burden it cannot meet
because CDA preemption would not prevent
non-Internet enforcement of the law. (Doc. No. 20 at
14.) By contrast, Backpage.com asserts that its chal-
lenge is both facial and as applied to its website, and
disputes the standard Defendants seek to apply for
facial challenges. (Doc. No. 31 at 15.) The Court's
findings immediately above establish Backpage.com's
likely success in its challenge to the law, as applied to
Internet advertisements.

As to the facial challenge, as with the McKenna
Court, this Court questions the applicability of the “no
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set of circumstances” standard that originates from
United States v. Salerno, 481 U.S. 739, 745, 107 S.Ct.
2095, 95 L.Ed.2d 697 (1987). See McKenna, 2012 WL
3064543 at *10. First, both the Supreme Court and
Sixth Circuit have recognized that the Supreme Court
has failed to adopt this articulation of the facial chal-
lenge standard on a consistent basis. See Stevens, 130
S.Ct. at 1587 (“Which standard applies ... is a matter
of dispute”); City of Chi. v. Morales, 527 U.S. 41, 55
n. 22,119 S.Ct. 1849, 144 L.Ed.2d 67 (1999) (“To the
extent that we have consistently articulated a clear
standard for facial challenges, it is not the Salerno
formulation, which has never been the decisive factor
in any decision of this Court, including Salerno it-
self.”); Connection Distrib. Co. v. Holder, 557 F.3d
321, 335 (6th Cir.2009) (holding courts “generally
insist that the claimant show ... that there truly are ‘no’

or at least ‘few circumstances' ”) (citing Salerno, 481
U.S. at 745); Simon v. Cook, 261 F. App'x 873, 883
(6th Cir.2008) (noting criticism of “inconsistent”
precedent in the Sixth Circuit on the standard for facial
challenges outside the First Amendment and abor-
tion); United States v. Ariz., 641 F.3d 339, 345 n. 3
(9th Cir.2011) (noting post-Salerno Supreme Court
cases that do not apply the “no set of circumstances”
standard), aff'd, Ariz. v. United States, — U.S. ——,
132 S.Ct. 2492, 183 L.Ed.2d 351 (not applying Sa-
lerno).

[15] In addition, Stevens itself made clear that, in
the First Amendment context, a facial challenge
against a state law will prevail “if ‘a substantial
number of its applications are unconstitutional, judged
in relation to the statute's plainly legitimate sweep.”
130 S.Ct. at 1587 (quoting Wash. State Grange v.
Wash. State Republican Party, 552 U.S. 442, 449 n. 6,
128 S.Ct. 1184, 170 L.Ed.2d 151 (2008); but see
Green Party of Tenn. v. Hargett, No. 12-5271, 2012
WL 5974189, at *9 (6th Cir. Nov.30, 2012) (applying
the Salerno standard in a First Amendment facial
challenge to a state's ordering of candidates on bal-
lots). Backpage.com argues that the First Amendment
standard articulated by Stevens should apply here, as
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its “rationale applies equally to challenges under sec-
tion 230, which is Congress's embodiment of the First
Amendment on the Internet,” citing Batzel, 333 F.3d
at 1028. (Doc. No. 31 at 14 n. 5.)

*16 [16] Whether the “no set of circumstances”
test or the “substantial number of applications”
standard applies to a facial challenge under the CDA,
this Court finds persuasive McKenna's reasoning that
the “Defendants' ability to point to a non-preempted
application of the law is not dispositive” under Sa-
lerno. 2012 WL 3064543 at *10. McKenna relied on
the Ninth Circuit's rationale that the question under
Salerno is not “whether state ... officials can apply the

l

statute in a constitutional way,” which wrongly as-
sumes a statute “is not preempted on its face, and then
points out allegedly permissible applications of it.”
2012 WL 3064543 at *10 (quoting United States v.
Ariz., 641 F.3d at 346). Rather, “there can be no con-
stitutional application of a statute that, on its face,
conflicts with Congressional intent and therefore is
preempted by the Supremacy Clause.” United States
v. Ariz., 641 F.3d at 346. As discussed above, this
Court finds the state law conflicts with Congress's
intent in enacting CDA section 230 because it imposes
liability on websites acting as publishers of third-party
information and creates a regime that will likely re-
strict speech and undermine self-policing that already
occurs online. As such, it cannot survive Back-
page.com's facial challenge.

Thus, the Court finds section 39-13-315 likely is
preempted by the CDA and therefore invalid, both
facially and as applied to online advertising services,
such as Backpage.com.

ii. First Amendment

a. Scienter

Backpage.com next argues that the state law vi-
olates the First Amendment because it does not con-
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tain an element of scienter regarding the age of the
minors featured in the advertisement. (Doc. No. 4 at
20-22.) Defendants respond that this is not a consti-
tutional requirement and, even if it were, the state law
contains sufficient scienter. (Doc. No. 20 at 18.) The
Court begins by interpreting the statute and then ap-
plying the constitutional requirements.

[17][18][19][20][21] In interpreting state laws of
first impression, “we are guided by applicable princi-
ples of state law and by relevant decisions of other
jurisdictions.” Arms v. State Farm Fire & Cas. Co.,
731 F.2d 1245, 1249 (6th Cir.1984) (citation omitted).
When interpreting a statute, Tennessee courts “must
ascertain and give effect to the legislative intent
without restricting or expanding the statute's intended
meaning.” Garrison v. Bickford, 377 S.W.3d 659,
663 (Tenn.2012) (citing U.S. Bank, NA v. Tenn.
Farmers Mut. Ins. Co., 277 SW.3d 381, 386
(Tenn.2009)). To do so, a court first examines the text
of the statute and, if the language used is unambigu-
ous, applies the plain meaning of the words in the
statute. 1d. The court “must (1) give these words their
natural and ordinary meaning, (2) consider them in the
context of the entire statute, and (3) presume that the
General Assembly intended to give each of these
words its full effect.” In re Estate of Trigg, 368
S.W.3d 483, 490 (Tenn.2012). “Every word in a Stat-
ute is presumed to have meaning and purpose.” Gar-
rison, SW.3d at 663 (citing Nye v. Bayer Crop-
science, Inc., 347 S.W.3d 698, 694 (Tenn.2011)). If,
after examining the text of the statute, it is still am-
biguous, the court “may reference the broader statu-
tory scheme, the history of the legislation, or other
sources to discern its meaning.” Highwoods Props.,
Inc. v. City of Memphis, 297 S.W.3d 695, 701

(Tenn.2009).

*17 [22] Lastly, “[i]t has long been a tenet of First
Amendment law that, in determining a facial chal-
lenge to a statute, if it be ‘readily susceptible’ to a
narrowing construction that would make it constitu-
tional, it will be upheld.” Am. Booksellers Ass'n, 484
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U.S. at 397 (citations omitted). However, “[t]he key to
application of this principle is that the statute must be
‘readily susceptible’ to the limitation” because a court
“will not rewrite a state law to conform it to constitu-
tional requirements.” 1d.

[23] Here, the primary provision of section
39-13-315 states that “[a] person commits the offense
of advertising commercial sexual abuse of a minor if
the person knowingly sells or offers to sell an adver-
tisement that would appear to a reasonable person to
be for the purpose of engaging in what would be a
commercial sex act ... with a minor.” Tenn.Code Ann.
8 39-13-315(a). Backpage.com reads the provision so
that “knowingly” applies only to the sale or offer,
leaving it devoid of a scienter requirement relating to
the minor's age. Defendants argue scienter exists be-
cause the provision “require[s] that a person know-
ingly publish an advertisement that depicts a minor
and that a reasonable person would know that such
advertisement depicts a minor.” (Doc. No. 20 at 18.)
Defendants do not claim the statute requires
knowledge of a minor's actual age.

The Court reads the statute's element of scienter
similarly to Defendants. A natural reading of the
statute indicates that the adverb “knowingly” modifies
the verbs that immediately follow it—“sells or offers
to sell”—and the attached clause describes the content
of the advertisements the person knowingly sold. That
is, the Court finds the law requires a person know that
the advertisement he sells (or offers to sell) would
appear to promote a commercial sex act with a minor.
The Court finds the law requires no actual knowledge
of the age of anyone featured in the advertise-
ment—nor does it require that the person featured be a
minor—but attaches liability if a person knows that
the advertisement gives off the appearance of under-
age sex for sale. ™ Context supports this reading. The
subsequent affirmative defense provision confirms
that no actual knowledge of the person's age is nec-
essary, stating that “it is not a defense that the de-
fendant did not know the age of the minor depicted.”
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Tenn.Code Ann. § 39-13-315(c). In other words, lack
of knowledge of the minor's actual age is no defense to
liability under the law because it is not a requirement
to begin with.

Thus, the issue here is whether this level of sci-
enter meets constitutional scrutiny. Backpage.com
argues actual knowledge of a child's age is required by
Supreme Court precedent in child obscenity cases
(Doc. No. 4 at 20-22), while Defendants argue that
reasoning of these cases comes out in their favor (Doc.
No. 20 at 17-22).

In fleshing out the contours of constitutionality,
the Supreme Court has not drawn a fixed line in the
sand regarding what scienter element is required under
the First Amendment, but has looked to the principles
of First Amendment law and parsed a statute's poten-
tial effects. In Smith v. California, the Court held that a
local ordinance imposing criminal sanctions on the
selling of obscene books must require the seller to
have some knowledge of the books' contents. 361 U.S.
147, 80 S.Ct. 215, 4 L.Ed.2d 205 (1959). Otherwise,
“he will tend to restrict the books he sells” and the law

“may tend to work a substantial restriction on the
freedom of speech and the press.” Id. at 153, 150. The
Court elaborated on this risk of chill in another ob-
scenity case, Mishkin v. State of New York, holding
that “[t]he Constitution requires proof of scienter to
avoid the hazard of self-censorship of constitutionally
protected material and to compensate for the ambigu-
ities inherent in the definition of obscenity.” 383 U.S.
502, 511, 86 S.Ct. 958, 16 L.Ed.2d 56 (1966). While
the Mishkin Court declined to set a firm rule on what
scienter was required under Smith, it noted that the
New York Court of Appeals had interpreted the state
obscenity statute at issue in the case to require de-
fendants were “in some manner aware of the character

of the material they attempt to distribute,” such that
the punished behavior was a “calculated purveyance
of filth” and not innocent behavior. Id. at 510-11.
Without elaboration, the Court found this “definition
of the scienter required ... amply serves those ends,
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and therefore fully meets the demands of the Consti-
tution.” Id. at 511.

*18 In its most recent decision discussing the
scienter requirements in criminal child obscenity laws,
the Court interpreted a federal law prohibiting the
distribution and reproduction of visual depictions of
minors engaged in sexually explicit acts to require
knowledge of the minor's age. United States v.
X—Citement Video, Inc., 513 U.S. 64, 115 S.Ct. 464,
130 L.Ed.2d 372 (1994). Simply citing a string of its
past cases—including Smith and Mishkin—the Court
in X—Citement Video concluded “that a statute com-
pletely bereft of a scienter requirement as to the age of
the performers would raise serious constitutional
doubts.” Id. at 78.

[24] Here, based on the principles discussed in
Mishkin, this Court believes that the X-Citement
Video Court's conclusion likely applies equally to the
regulation of advertisements for sex acts with minors,
and therefore the statute is likely constitutionally
deficient. See McKenna, 2012 WL 3064543 at *13.
On one hand, Backpage.com has painted a clear pic-
ture of the hazards of self-censorship if this is the case:
websites such as Backpage.com will bear an impos-
sible burden to review all of their millions of postings
or, more likely, shut down their adult services section
entirely (Doc. No. 4-3 { 18-21); in addition, many
users would likely refrain from posting constitution-
ally permissible advertisements, rather than produce
identification ( id. 1 19). At the same time, the law's
knowledge requirement—that an advertisement
“would appear to the reasonable person to be for the
purpose of engaging in what would be a commercial
sex act .. with a minor,” Tenn.Code Ann. §
39-13-315(a)—does not sufficiently compensate for
the ambiguity inherent in the statute, which has sev-
eral undefined terms and broad definitions governing
its scope, as discussed fully in the vagueness and
overbreadth sections below. In particular, because the
law does not require a depiction of the person alleged
to be a minor, this Court finds particular concern in the
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indefiniteness of a “reasonable person” standard. In
other words, requiring knowledge of what a reasona-
ble person would believe might only add a layer of
abstraction to an already vague statute.

Nonetheless, Defendants argue X—Citement Vid-
e0's reasoning would not impose knowledge of a mi-
nor's age under section 39-13-315 because the Su-
preme Court in X—Citement Video required knowledge
of a minor's age only because the criminality of the
conduct relied specifically on age. (Doc. No. 20 at 21.)
That is, whereas the government could criminalize
sexually explicit, but not obscene, materials involving
children, it could not regulate the same materials
featuring adults. Because prostitution involving sub-
jects of any age is illegal in Tennessee, Defendants
argue that a minor's age is not an essential element
differentiating innocent and guilty conduct that re-
quires scienter in section 39-13-315. (Doc. No. 20 at
22.)

This Court disagrees. While prostitution may be
illegal in Tennessee, the statute at issue here does not
criminalize prostitution—it criminalizes the sale or
potential sale of advertisements. Defendants have
made no showing that an adult analogue to Tenn.Code
Ann. 8§ 39-13-315 exists and is constitutional, ren-
dering it illegal to sell or offer to sell advertisements in
Tennessee that appear to encourage a commercial sex
act with an adult. It appears to the Court that De-
fendants are trying, on one hand, to take advantage of
lowered First Amendment standards relating to child
safety and obscenity in order to regulate speech, while,
on the other hand, claiming now to regulate an activity
that affects both adults and minors alike. They cannot
have it both ways.

*19 Thus, the Court finds section 39-13-315
likely violates the First Amendment's scienter re-
quirement.

b. Overbreadth
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Backpage.com also argues section 39-13-315
violates the First Amendment because it is overbroad.
(Doc. No. 4 at 25-28.) The law sweeps within its
ambit lawful content outside of the state's interest in
preventing sexual exploitation of minors, Back-
page.com argues, because it does not require minors to
appear in advertisements and because of its expansive
definition of “commercial sex act.” (1d.) In response,
Defendants argue that overbreadth cannot be used to
invalidate section 39-13-315 because the overbreadth
doctrine does not apply to commercial speech, in
particular commercial speech promoting illegal activ-
ity. (Doc. No. 20 at 27-28.)

[25] “The Constitution gives significant protec-
tion from overbroad laws that chill speech within the
First ~ Amendment's  vast and privileged
sphere.” Ashcroft v. Free Speech Coalition, 535 U.S.
234,244,122 S.Ct. 1389, 152 L .Ed.2d 403 (2002). “A
law is overbroad under the First Amendment if it
‘reaches a substantial number of impermissible ap-

plications' relative to the law's legitimate sweep.”
Deja Vu of Nashville, Inc. v. Metro. Gov't of Nashville
& Davidson Cnty., 274 F.3d 377, 387 (6th Cir.2001)
(citing New York v. Ferber, 458 U.S. 747, 771, 102
S.Ct. 3348, 73 L.Ed.2d 1113 (1982)). “Therefore, any
law imposing restrictions so broad that it chills speech
outside the purview of its legitimate regulatory pur-
pose will be struck down.” Id. at 387.

[26] In the context of regulating child pornogra-
phy, for instance, the Supreme Court has stated that
restrictions on expressive materials must be “ “intrin-
sically related” to the sexual abuse of children” to
avoid concerns of overbreadth. Free Speech Coalition,
535 U.S. at 250 (holding a provision of federal child
pornography  law  overbroad  because the
child-protection rationale for speech restrictions does
not apply to materials produced without children)
(citing Ferber, 458 U.S. at 759). Yet, ¢ “[bJecause of
the wide-reaching effects of striking down a statute on
its face at the request of one whose own conduct may
be punished despite the First Amendment,” the Court
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has “recognized that the overbreadth doctrine is
‘strong medicine’ “ to be employed “with hesitation,
and then ‘only as a last resort.” ” Ferber, 458 U.S. at
769 (quoting Broadrick v. Okla., 413 U.S. 601, 613,

93 S.Ct. 2908, 37 L.Ed.2d 830 (1973)).

[27] Here, the Court finds the state law is likely
substantially broader than required for its regulatory
purpose to protect the health and safety of minors
trafficked in Tennessee, and would likely include
constitutionally protected speech. First, the statute
would impose liability even if an advertisement did
not involve actual minors or sexual acts with minors.
Under the law, a person risks incurring criminal pen-
alties for selling, or offering to sell, notices or an-
nouncements “that would appear to a reasonable
person to be for the purpose of engaging in what
would be a commercial sex act ... with a minor.”
Tenn.Code Ann. § 39-13-315(a) (emphasis added).
Because there is no requirement in this definition that
the advertisement actually involve a minor or even a
sexual act—only that the notice “appear” to advertise
a sexual act with a minor—the law could impose
liability for advertisements, notices, announcements
and online postings that do not involve minors at all,
or that appear suggestive without actually involving a
paid-for sexual act. For instance, a description on a
Backpage.com posting for escort services with
someone who is “barely legal” would fall under the
sweep of the statute, even though posted by a twen-
ty-five year-old. The statute might also apply to a
personal ad by the same twenty-five year-old on a paid
dating website that is purposefully coy and playful,
but has no connection to prostitution, much less child
sex trafficking.

*20 By contrast, as discussed above, the Court
does not find convincing Defendants' attempt to re-
draft the statute's definition to include a “require
[ment] that an actual minor be depicted in the adver-
tisement,” based on the language of the affirmative
defense provision that follows the definition of the
offense at section 39-13-315(a). (Doc. No. 20 at 23.)
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This subsequent provision states “it is not a defense
that that defendant did not know the age of the minor
depicted in the advertisement,” and it is a defense that
“the defendant made a reasonable bona fide attempt to
ascertain the true age of the minor appearing in the
advertisement.” Tenn.Code Ann. § 39-13-315(c).
This language is at odds with section 39-13-315(a),
which makes no mention a “depiction” and does not

require that anyone “appear” in the advertisement. A
plain language reading of the statute does not allow an
odd-fitting defense provision to add a requirement to
the offense.™® In addition, Defendants have shown no
evidence of legislative intent or history to support this
rewriting of the offense. If anything, the only evidence
in the record to shine light on this discrepancy is that
the original Washington bill—introduced several
months before the advertising offense was added to
the Tennessee bill—contained an explicit requirement
that an advertisement contain a depiction of an actual
minor. (Doc. No. 4-2 at Ex. H.) This requirement was
not included in the Tennessee bill, which adopted the
same affirmative defense provision as Washington's
bill. (1d. at Ex. M.)

Second, the Court finds the definition of “com-
mercial sex act” as “any sexual act for which some-
thing of value is given or received,” Tenn.Code Ann. §
39-13-301, is likely overbroad, as it would include
substantial activity unrelated to sex trafficking. As the
McKenna court noted: “Assuming the undefined term
‘something of value’ means anything that can be
traded on the free market—including a bottle of wine,
a nice dinner, or a promise to do the dishes—[the
law's] definition of ‘commercial sex act’ encompasses
vast swaths of legal, consensual, non-commercial
sexual activity.” McKenna, 2012 WL3064543 at *16.
As Backpage.com convincingly argues, a commercial
sex act-as written in the statute-could also include
“pay-per-view sexual content or a live chat of sexual
nature.” (Doc. No. 4 at 26.) Defendants do not argue
that any of these activities has any connection to the
sex trafficking of minors in Tennessee. Yet, because
section 39-13-315 would potentially leave publishers
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on the hook for “offering” to sell advertisements re-
lated to these and other suggestive activities, pub-
lishers will likely remove potentially offending yet
legal postings, effectively chilling speech. Thus,
“[blecause this definition could apply to a range of
expression that does not cause the secondary effects
that the [law] was aimed to prevent, it is overbroad.”
Deja Vu, 274 F.3d at 388.

[28] Nonetheless, Defendants argue the statute is
not overbroad because it regulates only commercial
speech, and the “overbreadth doctrine does not apply
to commercial speech” under Vill. of Hoffman Estates
v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 102
S.Ct. 1186, 71 L.Ed.2d 362 (1982). (Doc. No. 20 at
28.) “Although it is true that overbreadth analysis does
not normally apply to commercial speech,” the over-
breadth doctrine will still apply to a statute that
“reach[es] some noncommercial speech.” Bd. of
Trustees of State Univ. of New York v. Fox, 492 U.S.
469, 481-82, 109 S.Ct. 3028, 106 L.Ed.2d 388 (1989).
Despite section 39-13-315's use of the words “com-
mercial” and “advertisement,” the Court finds the
scope of the statute encompasses both commercial and
noncommercial speech. The Supreme Court has de-
fined “commercial speech” alternatively as “expres-
sion related solely to the economic interests of the
speaker and its audience,” and as “speech proposing a
commercial transaction.” Rubin v. Coors Brewing Co.,
514 U.S. 476, 493, 115 S.Ct. 1585, 131 L.Ed.2d 532
(1995) (Stevens, J., concurring) (citing Cent. Hudson
Gas & Elec. Corp. v. Pub. Serv. Comm'n of New York,
447 U.S. 557,561-62, 100 S.Ct. 2343, 65 L.Ed.2d 341
(1980)). As discussed above, this Court finds the
sweep of the statute likely includes speech such as
paid personal ads that do not propose a purely com-
mercial transaction or relate solely to the economic
interests of the speaker or audience. See McKenna,
2012 WL3064543 at *16. As a result, the overbreadth
doctrine applies.

*21 Thus, for the reasons above, the Court finds
the law is likely substantially overbroad and invalid on
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its face.

c. Vagueness

Backpage.com also argues the section 39-13-315
violates the First Amendment because it is void for
vagueness. The website contends the law's “key term,

‘commercial sex act,” is too vague to provide a rea-
sonable opportunity to know what is prohibited” be-
cause its only definition—"“a sexual act for which
something of value is given or received”—could en-
compass a range of legal sexually oriented services,
such as phone sex services and pay-for-view websites.
(Doc. No. 4 at 28-29.) Defendants argue first that the
statute “does not implicate First Amendment scrutiny
because it criminalizes only offers to engage in illegal
transactions.” (Doc. No. 20 at 29.) Even if First
Amendment rights are implicated, they contend that,

99 C

while the term “commercial sex act” “may not be clear

in every application,” it is “almost identical” to the
definition contained in the federal sex trafficking law,
which has been upheld by two district courts in Florida

and Connecticut. (Doc. No. 20 at 30.)

[29] A criminal statute is unconstitutionally
vague if it does not give a “person of ordinary intel-
ligence a reasonable opportunity to know what is
prohibited.” Grayned v. City of Rockford, 408 U.S.
104, 108, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972); see
Miller v. City of Cincinnati, 622 F.3d 524, 539 (6th
Cir.2010). That is, “[w]hat renders a statute vague is
not the possibility that it will sometimes be difficult to
determine whether the incriminating fact it establishes
has been proved; but rather the indeterminacy of pre-
cisely what that fact is.” Williams, 553 U.S. at 306.

[30][31][32] Arising under the Due Process
Clause of the Fifth and Fourteenth Amendments, the
vagueness doctrine has two primary goals: to provide
fair warning of proscribed criminal conduct, and to
provide explicit standards to prevent arbitrary and
discriminatory enforcement of the law. Ass'n of
Cleveland Fire Fighters v. City of Cleveland, 502 F.3d
545, 551 (6th Cir.2007); see Grayned, 408 U.S. at
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108-09. A third, “special concern” arises when a
“vague statute ‘abut(s) upon sensitive areas of basic
First Amendment freedoms,” > Grayned, 408 U.S. at
109 (citation omitted), “because of its obvious chilling
effect on free speech.” Reno v. Am. Civil Liberties
Union, 521 U.S. 844, 871-72, 117 S.Ct. 2329, 138
L.Ed.2d 874 (1997). The potential for “speakers to
remain silent rather than communicate even arguably
unlawful words, ideas, and images” is heightened with
criminal statutes because criminal convictions carry
social stigma and the risk of imprisonment.” Id. at

872. As a result, “[a] statute that fails to constrain ‘an
official's decision to limit speech’ with ‘objective
criteria’ is unconstitutionally vague.” Miller, 622
F.3d at 539 (citation omitted).

[33] Here, the Court finds that Plaintiff is likely to
succeed in establishing the law is unconstitutionally
vague. As a preliminary matter, the statute does trigger
First Amendment concerns for vagueness. Despite
Defendants' assertions to the contrary, the statute as
written does not “criminalize only offers to engage in
illegal  transactions”  because—as  discussed
above—the statute’s potential reach extends to notices
related to legal, consensual activity by adults.

*22 Next, as Backpage.com argues, the Court
finds the term “commercial sex act” is likely too vague
to provide fair warning to potential violators or to
ensure non-discriminatory enforcement. The statute
defines a “commercial sex act” simply as “a sexual act
for which something of value is given or received.”
Tenn.Code Ann. 8§ 39-13-301. It does not further
define the terms “sexual act” or “something of value.”
Backpage.com puts forth numerous legal activities
unrelated to child sex trafficking that could comprise a
“sexual act,” from “phone sex services, nude dancing,
online chat services, [and] adult pay-for-view web-
sites [to] other legal sexually oriented material.” (Doc.

No. 4 at 29.) Parties, it claims, would be left “to guess
whether [these] ... are ‘sexual acts' within the meaning
of the Act.” (Doc. No. 31 at 35.) Defendants do not
dispute the breadth of possible interpretations of what
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constitutes a “sexual act,” apart from quoting a
sweeping statement from United States v. Williams
that “perfect clarity and precise guidance have never
been required even of regulations that restrict expres-
sive activity.” 553 U.S. at 304. (Doc. No. 20 at 29.)

Perfect clarity may not be a prerequisite to con-
stitutionality, but the statute at issue is likely far off the
mark. The Court finds the amorphous term “sexual
act” lacks any objective criteria whatsoever that would
define its parameters within the context of child sex
trafficking. As a way of comparison, Backpage.com
highlights the specificity with which the state's child
sexual exploitation law defines “sexual activity”:

(A) Vaginal, anal or oral intercourse, whether done
with another person or an animal; (B) Masturbation,
whether done alone or with another human or an
animal; (C) Patently offensive, as determined by
contemporary community standards, physical con-
tact with or touching of a person's clothed or un-
clothed genitals, pubic area, buttocks or breasts in
an act of apparent sexual stimulation or sexual
abuse; (D) Sadomasochistic abuse, including flag-
ellation, torture, physical restraint, domination or
subordination by or upon a person for the purpose of
sexual gratification of any person; (E) The insertion
of any part of a person's body or of any object into
another person's anus or vagina, except when done
as part of a recognized medical procedure by a li-
censed professional; (F) Patently offensive, as de-
termined by contemporary community standards,
conduct, representations, depictions or descriptions
of excretory functions; or (G) Lascivious exhibition
of the female breast or the genitals, buttocks, anus or
pubic or rectal area of any person.

Tenn.Code Ann. § 39-17-1002(8) (West 2012).
In fact, the same section of the Tennessee code that

1)

fails to elaborate on the meaning of a “sexual act’
under the advertising offense defines “sexually ex-
plicit conduct” (relating to a different offense) as
“actual or simulated”
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(A) Sexual intercourse, including genital-genital,
oral-genital, anal-genital, or oral-anal, whether
between persons of the same or opposite sex; (B)
Bestiality; (C) Masturbation; (D) Lewd exhibition
of the genitals or pubic area of any person; (E)
Flagellation or torture by or upon a person who is
nude; (F) Condition of being fettered, bound or
otherwise physically restrained on the part of a
person who is nude; (G) Physical contact in an act of
apparent sexual stimulation or gratification with any
person's unclothed genitals, pubic area or buttocks
or with a female's nude breasts; (H) Defecation or
urination for the purpose of sexual stimulation of
the viewer; or (I) Penetration of the vagina or rec-
tum by any object except when done as part of a
recognized medical procedure.

*23 Tenn.Code Ann. § 39-13-301(11) (West
2012). The contrast in detail between these definitions
is stark: the legislature has parsed and categorized
“sexually explicit conduct” to include specific acts,
from oral-anal sexual intercourse to bondage and
defecation, but it leaves the contents of a “sexual act”
entirely to the imagination. As a result, the Court finds
the state law at issue here will likely lead to chilling of
speech by those uncertain of what “sexual act” means,
and to arbitrary and discretionary enforcement by
officials who are left to define the term on their own.

In addition, the Court finds the undefined term
“something of value” likely suffers from the same
infirmity. As noted above, a sexual act given in ex-
change for “something of value” could include any-
thing from a bottle of wine to cooking a meal. See
McKenna, 2012 WL 3064543 at *16. The interpreta-
tion of what constitutes “something of value” is per-
haps even more susceptible to arbitrary treatment than
“sexual act,” as one man's junk may be another's
treasure.

In defense of the “something of value” language,
Defendants argue that it mirrors the federal child sex
trafficking statute, 18 U.S.C. § 1591(e)(3) (2012)
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(defining a “commercial sex act” as “any sex act, on
account of which anything of value is given or re-
ceived”), which has been upheld twice by other dis-
trict courts. (Doc. No. 20 at 30.) However, there is a
critical difference between the federal and state laws:
the federal offense does not touch on First Amend-
ment freedoms, as it does not regulate expression and
advertisements potentially unrelated to sex trafficking,
but is limited to actual acts to recruit, entice, transport,
and harbor victims of sex trafficking or otherwise
participate in sex trafficking. 18 U.S.C. § 1591(a). In
United States v. Paris, one of two cases highlighted by
Defendants, the district court noted that “ ‘[i]n the
absence of first amendment considerations, vagueness
challenges must be evaluated based on the particular
application of the statute and not on the ground that
the statute may conceivably be applied unconstitu-

LT3

tionally to others in situations not before the Court.
No. 3:06-CR-64, 2007 WL 3124724 at *13 (D.Conn.
Oct.24, 2007) (quoting United States v. Coonan, 938
F.2d 1553, 156162 (2d Cir.1991)). The court, thus,
limited the persuasiveness of its holding to a case
removed from the First Amendment and “involv[ing]

overwhelming evidence of sexual intercourse,” which
the court held fell “within the heartland of the term
‘sex act,” “ such that “Section 1591 provided fair
warning that it applied to such conduct.” Id. That case
is not before this Court, and here the Tennessee law is
judged against the First Amendment.

Lastly, other undefined terms in the statute also
raise a possible issue of vagueness. For instance, the
Court finds the term “offer” is likely unconstitution-
ally vague because the statute fails to provide any
criteria for law enforcement to determine when an
offer to sell an advertisement has been made. The
Court finds this particularly problematic in the Inter-
net advertising realm because, as Backpage.com
stated at the August 2012 hearing, online classified
advertisement services do not “sell” pre-screened
advertisements, but make space available for third
parties to post their own content. (Doc. No. 37 at 10.)
Would an “offer” in this context include an open in-
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vitation by a publisher for third parties to submit paid
content, even if the publisher ultimately refuses to
publish the message? Based on Defendants'
oft-repeated position that section 39—-13-315 punishes
only the sale and not the publication of the adver-
tisement (Doc. Nos. 20 at 4; 37 at 31; 39 at 2), the
Court finds the answer to this question remains un-
clear.

*24 For these reasons, the Court finds section
39-13-315 is likely unconstitutionally vague and
invalid on its face.

d. Content—Based Restriction

Backpage.com also argues that the state law vio-
lates the First Amendment because it amounts to a
content-based restriction that fails strict scrutiny
analysis. (Doc. No. 4 at 22-24.) Backpage.com con-
tends that less restrictive alternatives exist to meet the
state's goals, and that the current law is underinclu-
sive. (Doc. No. 4 at 23-24.) Defendants, however,
maintain that the law regulates only commercial
speech that proposes illegal activity and is, therefore,
unprotected by the First Amendment. (Doc. No. 20 at
24-25.) In the alternative, they argue, the law passes
constitutional muster as a regulation on legal com-
mercial speech. (Doc. No. 20 at 25.)

[34] “The most basic of [First Amendment]
principles is this: ‘[A]s a general matter, ... govern-
ment has no power to restrict expression because of its
message, its ideas, its subject matter, or its content.”
Brown v. Entm't Merchants Ass'n, — U.S. ——,
——, 131 S.Ct. 2729, 2733, 180 L.Ed.2d 708 (2011)
(citing Ashcroft v. Am. Civil Liberties Union, 535 U.S.
564, 573, 122 S.Ct. 1700, 152 L.Ed.2d 771 (2002)
(“Ashcroft v. ACLU ”)). As a result, content-based
restrictions on speech receive the highest scrutiny by
the courts, and “[i]t is rare that a regulation restricting
speech because of its content will ever be permissi-
ble.” United States v. Playboy Entm't Grp., Inc., 529
U.S. 803, 818, 120 S.Ct. 1878, 146 L.Ed.2d 865

(2000).
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[35] A restriction on speech is content-based if it
is not “justified without reference to the content of the
regulated speech.” Clark v. Cmty. for Creative
Non-Violence, 468 U.S. 288, 293, 104 S.Ct. 3065, 82
L.Ed.2d 221 (1984). In other words, a content-based
restriction “focuses only on the content of the speech
and the direct impact that speech has on its listeners,”
Boos v. Barry, 485 U.S. 312, 321, 108 S.Ct. 1157, 99
L.Ed.2d 333 (1988), or is “designed or intended to
suppress or restrict the expression of specific speak-
ers,” Playboy, 529 U.S. at 812.

[36] Here, the Court finds the statute at issue here
is a clear-cut example of a content-based restriction on
speech, as it imposes liability for advertisements
solely on the basis that they contain certain proscribed
content: what appears to be the promotion of a sexual
act with minors for something of value. The regulation
does not apply to advertisements that appear to pro-
mote the sale of non-sexual acts, such as used car sales
or hairdressing services. In addition, the Court finds
that the law appears to “single out” particular speakers
for regulation, as it punishes publishers who sell these
notices or advertisements, but not those who host the
same advertisements for free. (Doc. No. 21 at { 18);
see Playboy, 529 U.S. at 812 (federal decency law
restricted one television channel's “market as a penalty
for its programming choice, though other channels
capable of transmitting like material are altogether
exempt”).

[37][38] If a statute regulates speech based on its
content, the regulation must meet strict scrutiny, such
that it is narrowly tailored to promote a compelling
government interest. Sable Commc'ns of Cal., Inc. v.
FCC, 492 U.S. 115, 126, 109 S.Ct. 2829, 106 L.Ed.2d
93 (1989). In addition, content-based restrictions
“enforced by severe criminal penalties, have the con-
stant potential to be a repressive force in the lives and
thoughts of a free people.” Ashcroft v. ACLU, 542
U.S. at 660. As a result, such a restriction is “pre-
sumed invalid,” and the Government bears the burden

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
DWT 22533242v1 3710078-000066


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000039&DocName=TNSTS39-13-315&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000039&DocName=TNSTS39-13-315&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000039&DocName=TNSTS39-13-315&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=2025554470&ReferencePosition=2733
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=2025554470&ReferencePosition=2733
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=2025554470&ReferencePosition=2733
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2002298941
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2002298941
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2002298941
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2000358279
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2000358279
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2000358279
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2000358279
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984131499
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984131499
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984131499
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984131499
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988038612
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988038612
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988038612
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=2000358279&ReferencePosition=812
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=2000358279&ReferencePosition=812
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=2000358279&ReferencePosition=812
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=2000358279&ReferencePosition=812
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989094018
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989094018
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989094018
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1989094018

--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
(Cite as: 2013 WL 1558785 (M.D.Tenn.))

of showing its constitutionality. Id. at 660 (citing
R.A.V. v. St. Paul, 505 U.S. 377, 382, 112 S.Ct. 2538,
120 L.Ed.2d 305 (1992); Playboy, 529 U.S. at 817).

*25 Here, Backpage.com does not dispute that the
state has a compelling interest in protecting the health
and well-being of minors in the state, specifically in
combating child sex trafficking and reducing the
sexual exploitation of children. (Doc. 4 at 22-24); see
Sable Commc'ns of Cal., 492 U.S. at 126 (“We have
recognized that there is a compelling interest in pro-
tecting the physical and psychological well-being of
minors.”). The issue in dispute is whether, under the
statute, “speech is restricted no further than necessary

to achieve the goal” so “that legitimate speech is not
chilled or punished.” Ashcroft v. ACLU, 542 U.S. at
666.

[39][40][41] To meet its burden, “[t]he State must
specifically identify an ‘actual problem’ in need of
solving, and the curtailment of free speech must be
actually necessary to the solution.” Brown, 131 S.Ct.
at 2738 (internal citations omitted). Specifically, “the
court should ask whether the challenged regulation is
the least restrictive means among available, effective
alternatives.” Ashcroft v. ACLU, 542 U.S. at 666.
“When a plausible, less restrictive alternative is of-
fered to a content-based speech restriction, it is the
Government's obligation to prove that the alternative
will be ineffective to achieve its goals.” Playboy, 529
U.S. at 816. “The Government's burden is not merely
to show that a proposed less restrictive alternative has
some flaws; its burden is to show that it is less effec-
tive.” Ashcroft v. ACLU, 542 U.S. at 669 (citing Reno,

521 U.S. at 874).

[42] Here, the Court finds Defendants will likely
fail to meet this burden, as they have failed to show the
statute is the least speech-restrictive solution to com-
bat child sex trafficking in Tennessee. The Court finds
Backpage.com has proposed several available, alter-
native measures that Defendants have not shown are
less effective to meeting its goal. These include en-
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acting criminal penalties against the pimps who
knowingly post online ads for child sex trafficking,
which Connecticut enacted after rejecting a bill simi-
lar to Tennessee's. (Doc. Nos. 4 at 23; 4-2 at Ex. W);
see Bartnicki v. Vopper, 532 U.S. 514, 529-30, 121
S.Ct. 1753, 149 L.Ed.2d 787 (2001) (“The normal
method of deterring unlawful conduct is to impose an
appropriate punishment on the person who engages in
it.””) Backpage.com also proposes the state work with
businesses to collaborate on ways to use technology
and the Internet to combat sex trafficking, a step Cal-
ifornia has recently taken. (Id.; Doc. No. 4-2 { 24, Ex.
X.) The Court finds Defendants have failed to address
these alternatives, much less have they shown that the
state's current solution has any effect on reducing sex
trafficking, as discussed below. See Ashcroft v. ACLU,
542 U.S. at 668-69.

[43] In addition, Backpage.com convincingly
argues that the statute is sufficiently underinclusive to
meet constitutional muster, a point Defendants will
likely fail to defeat. “Underinclusiveness raises seri-
ous doubts about whether the government is in fact
pursuing the interest it invokes, rather than disfavoring
a particular speaker or viewpoint.” Brown, 131 S.Ct. at

2740 (citations omitted). If a “regulation is wildly
underinclusive when judged against its asserted justi-
fication,” this may be “alone enough to defeat it.” Id.
(holding a California restriction on the sale of violent
video games to minors was insufficiently tailored and
underinclusive to address the effects of violence on
children because it “singled out the purveyors of video
games for disfavored treatment” compared to other
media.) Here, this Court finds the statute is likely
underinclusive because it restricts lawful speech in an
effort to address only one narrow aspect of child sex
trafficking and, in doing so, singles out purveyors of
paid advertisement space only, while leaving provid-
ers of free advertisements to escape liability even for
ads patently advertising child prostitution. This cre-
ates rife opportunity for a migration of advertisements
to free outlets, as evidence shows has occurred in the
past. (Doc. No. 4-2 at Ex. E, S, T, U, V). As Back-
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page.com argues, this “materially undermines the
State's ostensible purpose, because requiring credit
card payment for adult-oriented ads ... discourages
abusive posts” and helps “track users engaged in il-
legal activity.” (Doc. No. 4 at 24.) While Back-
page.com makes additional and convincing arguments
about the law's unequal treatment of advertisers based
on age-verification standards, the Court finds the
paid/free distinction alone amounts to evidence of
significant underinclusiveness that makes the statute
likely impossible to justify under the First Amend-
ment.

*26 Again, Defendants do not respond directly to
Backpage.com's argument about the free/paid distinc-
tion, instead focusing on its secondary arguments and
arguing generally about underinclusiveness based on
the Sixth Circuit's decision in DLS, Inc. v. City of
Chattanooga, 107 F.3d 403 (6th Cir.1997). (Doc. No.
20 at 26-27.) Defendants cite DLS for the perplexing
proposition that a statute cannot be unconstitutionally
underinclusive “where the content of the differently

regulated speech [under the law] is ‘virtually identi-
cal’ “ to other speech not regulated by the law. (Doc.
No. 20 at 27.) Defendants' reliance on DLS is mis-
leading and misplaced. DLS dealt with a restriction on
expressive activity—a municipal ordinance restricting
nude dancing—and not pure speech, such that a less
stringent standard than strict scrutiny applied. DLS,
107 F.3d at 408-13 (applying the O'Brien test). The
DLS court did not conclude the municipal ordinance
was not underinclusive simply because the city regu-
lated the “virtually identical” content differently;
rather, the court clearly stated that the mode for the
expression (nude dancing) posed greater dangers than
other means of expressing the same sexual content
(e.g., books with nudity). Id. at 411-12. Because the
regulated activity was more “dangerous” and because
the activity itself was the target of the regulation, it did
not suggest underinclusiveness that the same sexually
explicit content was regulated differently when oc-
curring in different activities. Id.
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Here, because the statute deals with a restriction
on pure speech and not a regulation of expressive
activity, DLS's reasoning is irrelevant. Even if it did
have some relevance, the Court finds there is no ob-
vious, material difference in the mode of expression
between paid and free advertisements: an advertise-
ment is the same in content and its delivery of the
content, whether the speaker paid for it or not. This is
especially true for websites such as Backpage.com,
where some categories of advertisements are paid and
some unpaid without any appreciable distinction on
the face of the advertisement itself.

Thus, for the reasons above, the Court finds sec-
tion 39-13-315 is likely a content-based restriction
that fails to meet strict scrutiny and is thus facially
invalid.

e. Commercial Speech

Defendants insist that the state law is a restriction
of commercial speech only, and thus is subject to a
less stringent standard than content-based restrictions.
(Doc. No. 20 at 22-26.) Although this Court has con-
cluded that section 39-13-315 regulates both com-
mercial and noncommercial speech—and therefore a
content-based standard should apply—the Court finds
that even under a commercial speech standard De-
fendants would not meet their burden to establish the
law is adequately tailored to achieve its ends.

[44] A four-part analysis determines whether
commercial speech is protected by the First Amend-
ment: first, the speech must concern lawful activity
and not be misleading; second, the asserted govern-
mental interest must be substantial; third, the regula-
tion must directly advance the asserted governmental
interest; and, fourth, it must not be more extensive
than is necessary to serve that interest. Cent. Hudson
Gas & Elec. Corp., 447 U.S. at 566. As discussed at
several points above, the Court finds section
39-13-315 reaches lawful activities alongside un-
lawful activities, such as prostitution, and that De-
fendants have asserted a substantial government in-
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terest in protecting minors by preventing sex traf-
ficking. The analysis here focuses on the final two
prongs of the Central Hudson test.

*27 [45][46] A court must determine “whether
the challenged regulation advances [the government's]
interests in a direct and material way, and whether the
extent of the restriction on protected speech is in
reasonable proportion to the interests served.” Eden-
field v. Fane, 507 U.S. 761, 767, 113 S.Ct. 1792, 123
L.Ed.2d 543 (1993) (emphasis added). The state bears
the burden of proving the constitutionality of its reg-
ulation. Id . at 770. “This burden is not satisfied by
mere speculation or conjecture; rather, a governmental
body seeking to sustain a restriction on commercial
speech must demonstrate that the harms it recites are
real and that its restriction will in fact alleviate them to
a material degree.” Id. at 770-71.

[47] In addition, the Supreme Court has recog-
nized that “special concerns arise from ‘regulations
that entirely suppress commercial speech in order to
pursue a non[-]speech-related policy.” “ 44 Liquor-
mart, Inc. v. Rhode lIsland, 517 U.S. 484, 500, 116
S.Ct. 1495, 134 L.Ed.2d 711 (1996) (quoting Cent.
Hudson, 447 U.S. at 566 n. 9). In such a case, a court
“must review the [restriction] with ‘special care,’
mindful that speech prohibitions of this type rarely
survive constitutional review.” Id. at 504 (quoting
Cent. Hudson, 447 U.S. at 566 n. 9).

[48] Here, the Court finds the Defendants are not
likely to establish that the restrictions on advertise-
ments would alleviate the evil of sex trafficking to a
material degree. In fact, Defendants have shown no
evidence that criminalizing the sale of certain adver-
tisements would have any effect on child sex traf-
ficking in Tennessee. Rather, they simply argue that
this effect is common sense because criminalizing
advertisements under section 39-13-315 reduces the
economic incentives to publish the advertisements,
thus “likely reduc[ing] the number of them and cor-
respondingly reduc[ing] the number of minors traf-
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ficked for commercial sex acts.” (Doc. No. 20 at 26.)
The regulation’s effect to reduce sex trafficking might
appear commonsensical to Defendants, however,
Backpage.com has shown evidence to the contrary.
Backpage.com has offered reports showing that when
craigslist shuttered its paid-for adult services section
in 2010, advertisements for paid sex services simply
migrated elsewhere—primarily to Backpage.com,
Facebook and craigslist's free advertisements. (Doc.
No.4-2 at Ex. D, E, S, T, U, V.) The Court finds the
migration to non-paying advertisements could effec-
tively run the illegal activity more underground, as it
removes a means of tracking information about the
culprits and victims of sex trafficking, and thus might
actually undermine the state's interests. (Doc. Nos. 4 at
24;4-316.)

In addition, while Defendants rely on the 2011
study commissioned by the state legislature to estab-
lish that a “serious problem” of sex trafficking exists
in Tennessee, they grossly misrepresent the study's
conclusions, seemly claiming that it “recognized ...
that paid advertising plays a significant role in pro-
moting and facilitating that trade.” (Doc. No. 20 at 3.)
Having reviewed the study (Doc. No. 21 at Ex. 5), the
Court finds it made no such conclusion regarding
online advertising, as it discusses online escort adver-
tisements only once, in passing, in a case study de-
tailing one woman's story. (Id. at Ex. 5 p. 45.) De-
fendants have also glossed over the fact that, among
the study's numerous, concrete suggestions for legal
measures to combat sex trafficking, there is no rec-
ommendation for the legislature to restrict any adver-
tisements. (Id. at Ex. 5 pp. 3, 30-31, 34, 37-38,
48-50.) Instead, the study's focus groups recom-
mended “compassionate custody, safe haven laws,
enhanced asset forfeiture for pimps and Johns, en-
hanced penalties for sex trafficking within restricted
areas, graduated offender sentencing,” a sex offender
registry for persons convicted of sex trafficking, and
victim restitution. (Id . at Ex. 5 p. 49.)

*28 Finally, the Court finds Defendants likely
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cannot satisfy the requirement that the state's re-
striction on speech “not be more extensive than is
necessary to serve [its] interest.” Cent. Hudson, 447
U.S. at 566. Defendants simply assert the conclusion
that reducing the number of advertisements is rea-
sonable and the “statute reaches no further than nec-

essary” without offering supporting evidence. (Doc.
No. 20 at 26.) While the standard for commercial
speech may not be “the least restrictive” analysis of
content-based restrictions on speech discussed above,
the Court finds section 39-13-315 fails here for the
same reasons stated above. Ultimately, Defendants
have not shown why the law is necessary when other
regulations or acts that do not restrict lawful
speech—such as imposing liability on those who post
advertisements for sex acts with minors, or the myriad
laws suggested in the 2011 study—would likely be
more effective at stopping the sex trafficking of mi-
nors. See 44 Liquormart, 517 U.S. at 507 (“It is per-
fectly obvious that alternative forms of regulation that
would not involve any restriction on speech would be
more likely to achieve the State's goal.”)

Thus, the Court finds that, even under a lower
commercial speech standard, section 39-13-315
likely violates the First Amendment and is facially
invalid.

iii. Commerce Clause

Backpage.com also argues the state law violates
the Commerce Clause of the U.S. Constitution be-
cause it impermissibly controls commerce that occurs
outside of Tennessee. (Doc. No. 4 at 29-31.) In the
alternative, Backpage.com argues the statute violates
the Commerce Clause because its burden on interstate
commerce outweighs its minimal benefits to the state.
(Doc. No. 31 at 30-31.)

[49] A state regulation may be a per se violation
the Dormant Commerce Clause if it directly controls
extraterritorial conduct. Int'l Dairy Foods Ass'n v.
Boggs, 622 F.3d 628, 645 (6th Cir.2010) (citation
omitted). This is because “a statute that directly con-
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trols commerce occurring wholly outside the bounda-
ries of a State exceeds the inherent limits of the en-
acting State's authority.” Healy v. Beer Inst., Inc., 491
U.S. 324, 336, 109 S.Ct. 2491, 105 L.Ed.2d 275
(1989). “Most critical to this inquiry is the issue of
‘whether the practical effect of the regulation is to

LT3

control conduct beyond the boundaries of the State.
Int'l Dairy Foods, 622 F.3d at 645 (quoting Healy, 491
U.S. at 337)). Circuits outside the Sixth Circuit have
recognized that, “[b]ecause the internet does not rec-
ognize geographic boundaries, it is difficult, if not
impossible, for a state to regulate internet activities
without ‘project[ing] its legislation into other States.’
” Am. Booksellers Found. v. Dean, 342 F.3d 96, 103
(2d Cir.2003) (quoting Healy, 491 U.S. at 334).

[50] When a state regulation is neither extrater-
ritorial nor discriminates against out-of-state actors, it
may still violate the Commerce Clause if its burden on
interstate commerce is “clearly excessive in relation to
the putative local benefits.” Pike v. Bruce Church,
Inc., 397 U.S. 137, 142, 90 S.Ct. 844, 25 L.Ed.2d 174
(1970) (citation omitted). Under this balancing test,

*29 [i]f a legitimate local purpose is found, then the
question becomes one of degree. And the extent of
the burden that will be tolerated will of course de-
pend on the nature of the local interest involved, and
on whether it could be promoted as well with a
lesser impact on interstate activities.

Id.

[51] Here, the Court finds Backpage.com is likely
to succeed on its Commerce Clause claim. First, the
Court finds the statute is a per se violation because it
likely impermissibly regulates commerce wholly
outside the state's borders. Nowhere in the language of
the statute is there any limit on the statute's geographic
scope that specifies what conduct, if any, must take
place in Tennessee. This is the case whether an ad-
vertisement appears online or in print. As discussed
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above, the plain language of the text of section
39-13-315 requires only that a person know that the
advertisement he sells (or offers to sell) would appear
to promote a commercial sex act with a minor. It does
not limit where either possible transaction—the sale or
offer to sell, or the potential sex act adver-
tised—would “occur.”

By comparison, the statute at issue in McKenna
explicitly stated—twice—that its scope was limited to
the publication of advertisements of acts “to occur”
and “to take place in the state of Washington.”
McKenna, 2012 WL 304543 at *4. Even then, the
McKenna court found the statute violated the Com-
merce Clause because it could regulate advertisements
of out-of-state publications. Id. at *21. The same
analysis applies here. As with the Washington law, the
Tennessee law could impose liability for an online
advertisement that appears to promote a sex act with a
minor in Tennessee (or the offer to publish the adver-
tisement), if no sale or publication took place in
Tennessee. But it is also potentially broader. De-
fendants concede it might apply if the buyer of the
advertisement were based in Tennessee, but if the
advertisement itself and the child sexual services
promoted appeared to take place in another state.
(Doc. No. 20 at 7.) Based on the law's text, liability
could be imposed when no party has a connection to
Tennessee whatsoever.

While Defendants concede “there is nothing in
the text of [the law] that geographically limits its
application” (Doc. No. 20 at 6), they propose a nar-
rowing construction of the statute. They argue the
statute should be read in pari materia with the overall
jurisdictional provision of the state criminal codes,
Tenn.Code Ann. 8 39-11-103, which states that any
person who commits or consummates an offense in the
state may be held liable under Tennessee law. (Doc.
No. 20 at 6.) With this provision in mind, Defendants
contend, the legislature “did not intend to subject
anyone to prosecution unless there was sufficient
connection between the criminal conduct and the State
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of Tennessee.” (Doc. No. 20 at 7.) Defendants then
assert that a website “could arguably be subject to
prosecution” if it sells advertisements for commercial
sex acts with minors that were “directed to Tennessee
residents and the unlawful sexual contact was going to
take place in Tennessee.” (Doc. No. 20 at 6—7.)

*30 The Court finds that reading the statute in
pari materia with Tenn.Code Ann. § 39-11-103 does
not create sufficiently concrete geographic limitations
on section 39-13-315's scope, especially given terri-
torial issues unique to sex trafficking and the Internet.
Section 39-11-103 states only that a person may be
liable “for an offense committed in this state,”

“[w]hen an offense is commenced outside of this state
and consummated in this state,” or when “an offense
commenced within this state is consummated outside
of its boundaries.” Tenn.Code Ann. § 39-11-103(a),
(b)(1), (c) (West 2012). As Backpage.com argues, this
provision “permits but does not preclude application
of Tennessee criminal laws to out-of-state residents.”
(Doc. No. 31 at 38.) As a result, the Court finds this
provision alone does not create boundaries here be-
cause section 39-13-315 itself does not define where
or at what point the offense of offering to sell or sell-
ing an advertisement for a commercial sex act is
“committed,” “consummated,” or “commenced,” a
determination that becomes complicated when dealing
with interstate actors and a nationwide platform.

Defendants provide no further statutory support
and absolutely no legislative history to support their
narrow reading that the state legislature intended the
statute to apply only to ads targeting or involving
Tennessee residents. The Court finds the legislature
did not hold public hearings on the bill or engage in
substantive debate of its merits (Doc. Nos. 4 at 13; 31
at 12), and Defendants have not shown any actual
evidence of the legislature's intent to limit its territo-
rial reach. The only legislative discussion Defendants
point to in the totality of their briefing is an exchange
between a state senator and the bill's author in a
committee meeting, when the senator asked, “how
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does this amendment affect, for example, a newspa-
per[ ] that were running an ad?” (Doc. Nos. 4-2 at Ex.
N; 39 at 4.) The Court finds this vague question was
untethered from any geographic bounds and therefore
does not support Defendants' sweeping conclusion
that the legislature “clearly meant [the statute] to
apply to local print media such as newspapers and
magazines.” (Doc. No. 20 at 31) (emphasis added).

In fact, Defendants' own argument—based on
reading related statutes in pari materia—leads to the
opposite conclusion from their own: that the state
legislature knew of the inherent slipperiness of terri-
toriality and jurisdiction when it comes to sex traf-
ficking, and chose not to include a territorial limit.
Unlike the statute at issue here, the state's codification
of other criminal child exploitation offenses contains
explicit clauses clarifying the offenses’ territorial
coverage. For instance, solicitation of a minor and
solicitation of a minor “to observe sexual conduct”
both include the following limitation:

A person is subject to prosecution in this state under
this section for any conduct that originates in this
state, or for any conduct that originates by a person
located outside this state, where the person solicited
the conduct of a minor located in this state, or so-
licited a law enforcement officer posing as a minor
located within this state.

*31 Tenn.Code Ann. § 39-13-528(d) (West
2012); § 39-13-529(d) (West 2012). Similarly, the
offense of “especially aggravated sexual exploitation”
states that

[a] person is subject to prosecution in this state
under this section for any conduct that originates in
this state, or for any conduct that originates by a
person located outside this state, where the person
promoted, employed, assisted, transported or per-
mitted a minor to engage in the performance of, or
production of, acts or material within this state.
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Tenn.Code Ann. § 39-17-1005(f) (West 2012).
See also Tenn.Code Ann. § 39-17-1004(d)
(near-identical language applying to “aggravated

sexual exploitation”). Here, the Court finds the legis-
lature's silence as to any such territorial requirement in
its drafting of section 39-13-315 likely indicates its
intention for the statute to have extraterritorial reach to
the same or greater degree than the Washington law in
McKenna.

In addition, this Court is particularly reluctant to
adopt Defendants' reading based on the record De-
fendants themselves have presented. In exhibits to
demonstrate the prevalence of child sex ads on
Backpage.com, Defendants have shared TBI files on
two allegedly underage girls whom they state were
victims of sex trafficking advertised on Backpage.com
in 2010 and 2011. (Doc. Nos. 21-1; 21-2.) For one
girl, there is no Tennessee connection apparent on the
face of any of eight advertisements included in her file
EN the ads were posted in the escort services portal
specific to Atlanta, Georgia; they contain no visible
Tennessee phone number or contact information; and
they state nothing in the text to suggest that the ad-
vertisement related to services offered in Tennessee.
(Doc. No. 21-2.) Rather, the ads specifically say the
“escort” was located in Atlanta or Jonesboro, Georgia.
(1d.) Even under Defendants' narrowed reading of the
statute's territoriality, nothing in these ads signaled
they involved a Tennessee resident or were “directed
to Tennessee,” unless one interprets this standard so
broadly as to include advertisements directed to cities
and communities two hours from the Tennes-
see—Georgia border. The Court finds the fact that the
majority of Defendants' evidence of child sex ads on
Backpage.com does not have any facial connection to
Tennessee severely undermines the sincerity of their
retroactive attempt to insert territorial limits into the
law.

[52] The Court makes these findings recognizing
the inherent challenge in crafting a local regulation of
Internet advertising, which Defendants concede falls
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within the statute's scope (Doc. No. 20 at 7). In ex-
amining state regulations of indecent material made
available online to minors, circuits outside the Sixth
Circuit have made clear that, “[bJecause the internet
does not recognize geographic boundaries, it is diffi-
cult, if not impossible, for a state to regulate internet
activities without ‘project[ing] its legislation into
other States.” *“ Am. Booksellers Found. v. Dean, 342
F.3d 96, 103 (2d Cir.2003) (citing Healy at 334); see
PSINet, Inc. v. Chapman, 362 F.3d 227, 240 (4th
Cir.2004) (“Given the broad reach of the Internet, it is
difficult to see how a blanket regulation of Internet
material ... can be construed to have only local ef-
fect.”) While Defendants distinguish these Inter-
net-related cases based on the offenses they regulate
(Doc. No. 20 at 34), the message from these cases is
that a legislature must make the narrow geographic
scope of its laws explicit to stay within the confines of
the Dormant Commerce Clause when regulating In-
ternet activity. See Dean, 342 F.3d at 103. Otherwise,
even if a court must attempt to uphold a law based on
every reasonable construction, it will not completely
rewrite the law's terms so that the law complies with
the Constitution. See Reno, 521 U.S. at 884-85. Thus,
this Court finds Defendants' narrowing reading of
section 39-13-315 unreasonable in light of the statu-
tory language, legislative history, and the record.

*32 Second, even if the statute were read to have
limited extraterritorial reach, the Court finds the bur-
den it would place on interstate commerce “clearly
excessive in relation to the putative local benefits.”
Pike, 397 U.S. at 142. Defendants have stated that the
state has an interest in “protecting minors” by “elim-

inating the sex trafficking of children in the State”
(Doc. No. 20 at 33), which the Court finds is a legit-
imate interest and an important duty of the state.
However, the Court finds Backpage.com is likely to
prevail on its argument that the burden on interstate
commerce clearly exceeds any possible benefit from
the law. As discussed above, the Court finds the stat-
ute regulates a far-reaching range of print and online
advertisements, from personal ads to text-only hyper-
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link advertisements that commonly appear on
webpages. (Doc. No. 37 at 14.) Under Defendants'
formulation of the law, any paid advertisement po-
tentially involving a sex act with a minor sold in any
state or online that was “directed to” Tennessee resi-
dents could create liability—unless the seller person-
ally verified the government-issued identity docu-
ments of any potential minor in the advertisement. As
the McKenna court determined, this likely poses a
serious burden on interstate commerce, McKenna
2012 WL 304543 at *21; a conclusion given even
more weight here, considering Tennessee is one of
only two states in the nation that border eight other
states,™® and several metropolitan areas in those states
lie within 200 miles of the Tennessee border. In addi-
tion, as discussed regarding overbreadth above,
Backpage.com has shown evidence to undermine
what benefits, if any, the state would receive from the
statute because: the law does not apply to free adver-
tisements; past evidence shows that such advertise-
ments would likely migrate to free websites; free
advertisements undermine the tracking of sex traf-
fickers because they do not collect credit card infor-
mation; and the statute does not penalize the people
who post the advertisements or who solicit the sex acts
the ads sell.

Thus, for the reasons above, the Court finds
Backpage.com has shown sufficient evidence of the
statute's extraterritoriality and excessive burdens, such
that it is likely to prevail on its Commerce Clause
claim.

B. Irreparable Injury, Balance of Equities, and
Public Interest

While Backpage.com's likelihood of success on
the merits is the primary factor supporting a prelimi-
nary injunction, Nightclubs, 202 F.3d at 888, the Court
finds that the remaining three factors for a preliminary
injunction also favor issuing the relief.

[53][54][55] It is well-settled that “[t]he loss of
First Amendment freedoms, for even minimal periods
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of time, unquestionably constitutes irreparable inju-
ry.” Elrod v. Burns, 427 U.S. 347, 373, 96 S.Ct. 2673,
49 L.Ed.2d 547 (1976) (citation omitted); see Bays,
668 F.3d at 825. As for the balance of equities, the
Sixth Circuit has stated that “if the plaintiff shows a
substantial likelihood that the challenged law is un-
constitutional, no substantial harm to others can be
said to inhere in its enjoinment.” Deja Vu of Nashville,
274 F.3d at 400 (citation omitted). Similarly, for the
final public interest factor, the Sixth Circuit has held
that “it is always in the public interest to prevent vio-
lation of a party's constitutional rights.” G & V
Lounge, Inc. v. Mich. Liquor Control Comm'n, 23 F.3d
1071, 1079 (6th Cir.1994) (citation omitted); see
Lubavitch v. City of Cincinnati, 923 F.2d 458, 460 (6th
Cir.1991) (for purposes of injunctions involving free
speech principles, “the public interest lies in a correct

application” of the First Amendment).

*33 As detailed above, this Court finds Back-
page.com likely to prevail on its claims that section
39-13-315 violates the First Amendment and the
Commerce Clause, and is preempted by the CDA.
Without an injunction of the statute's enforcement, the
Court finds that print and online media across the
country could face the choice Backpage.com has de-
scribed between foregoing the right to publish
third-party content and risking felony charges. (Doc.
No. 4 at 31.) While this violation of their constitu-
tional rights would cause irreparable injury, the Court
finds there is no evidence that the exercise of their
rights would cause substantial harm. In addition, it is
in the public interest to uphold their constitutional
rights. Thus, the Court finds the four factors for the
issuance of a preliminary injunction are satisfied in
this case.

V. CONCLUSION

For the reasons stated above, Plaintiff's Motion is
GRANTED. Defendants shall be enjoined from en-
forcing the terms of Tenn.Code Ann. § 39-13-315.

It is so ORDERED.
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EN1. Even recent Seventh and Ninth Circuit
decisions that have shied from the label
“immunity” to describe section 230's effect,
have narrowed their interpretation of section
230 only to clarify that it applies when an
interactive computer service provider acts as
a publisher for third-party content—and not
against liability over content it has created or
is responsible for. See, e.g., Fair Hous.
Council of San Fernando, 521 F.3d 1157,
1162-63 (9th Cir.2008); Barnes, 570 F.3d at
1102; Chicago's Lawyers' Comm. for Civil
Rights Under Law, Inc. v. Craigslist, Inc.,
519 F.3d 666, 669-71 (7th Cir.2008). Thus,
if a state treats an interactive computer ser-
vice provider as a “publisher or speaker,”

then simply “section 230(c)(1) precludes li-
ability.” Barnes, 570 F.3d at 1102.

FN2. The parties do not dispute that Back-
page.com is an interactive computer services
provider, as defined by section 230.

ENS3. Defendants' reliance on City of Chicago
v. StubHub!, Inc., 624 F.3d 363 (7th
Cir.2010), to differentiate conduct from
speech is also unconvincing. In StubHub!,
the Seventh Circuit rejected in summary
fashion a ticket resale website's attempt to
use section 230 to shield it from a municipal
ordinance requiring sales agents to collect a
local amusement tax on all ticket resales in
the city. Id. at 365-66. The website hosted
auctions between users selling tickets and
those buying tickets, and in processing the
sales, collected commission from the parties
but not taxes. Id. at 364. The court concluded
section 230 was “irrelevant” because the ef-
fort to collect taxes did “not depend on who

‘publishes' information or is a ‘speaker.” “ Id.
at 366. In essence, the tax ordinance applied
to the website not for its conduct as a pub-
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lisher of ticket-sale advertisements, but for
its conduct as a sales agent processing ticket
transactions. As Plaintiff properly asserts,
“[t]he court did not draw any distinction
between conduct and speech, as Defendants
contend.” (Doc. No. 31 at 19-20n. 9.)

FEN4. The federal sex trafficking statute
punishes anyone who knowingly

(1) ... recruits, entices, harbors, transports,
provides, obtains, or maintains by any
means a person; or

(2) benefits, financially or by receiving
anything of value, from participation in a
venture which has engaged in an act de-
scribed in violation of paragraph (1),
knowing, or in reckless disregard of the
fact, that means of force, threats of force,
fraud, coercion ... or any combination of
such means will be used to cause the per-
son to engage in a commercial sex act, or
that the person has not attained the age of
18 years and will be caused to engage in a
commercial sex act.

18 U.S.C. § 1591(a) (2012).

ENS5. In addition, contrary to Defendants'
assertions, section 39-13-315 does not re-
quire an advertisement to “depict” a minor.
See Tenn.Code Ann. § 39-13-315 (requiring
simply that the ad “appear ... to be for the
purpose of engaging in what would be a
commercial sex act ... with a minor™).

ENG6. Defendants' argument cuts both ways
for their position. If their reading were cor-
rect, the Court could likely find an additional
ground for Plaintiff's void-for-vagueness
claim, as the conflicting provisions would

create two standards that do not give a person
of average intelligence fair warning of the
elements of the conduct proscribed by the
statute. See Reno v. Am. Civil Liberties Un-
ion, 521 U.S. 844, 871, 117 S.Ct. 2329, 138
L.Ed.2d 874 (1997) (holding a “difference in
[statutory] language will provoke uncertainty
among speakers about how the two standards
relate to each other and just what they
mean”).

ENY. The TBI, nonetheless, labeled the clip
of advertisements “Tennessee Backpage.com
Ads.” (Doc. No. 21-2 at 1.) In addition, the
other girl's file contains an advertisement
posted in the adult section of Backpage.com's
Little Rock, Arkansas, portal. (Doc. No.
21-1at11-13))

FN8. Tennessee borders Alabama, Arkansas,
Georgia, Kentucky, Mississippi, Missouri,
North Carolina, and Virginia.

M.D.Tenn.,2013.
Backpage.com, LLC v. Cooper
--- F.Supp.2d ----, 2013 WL 1558785 (M.D.Tenn.)
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